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STATEMENT OF THE CASE

This proceeding was commenced and conducted pursuant to the compulsory arbitration
provisions of the Sa¥ellite Home Viewer Act ("SHVA™) of 1994, 17 U.S.C. § 119(c)(3)(A);
Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et. seq. (1994 & Supp. 1995); and Copyright
Arbitration Royalty Panel Rules and Procedures, 37 CFR Part 251 ( 1996). It is the task of this
Copyright Arbitration Panel ("Panéi") to set the statutory compuisory license fees for the period
July 1, 1997 through December 31, 1999, which shall be paid by satellite carriers to copyright
owners for the rights to retransmit television broadcast signals to home satellite dish owners for
private home viewing.

Pursuant to 17 U.S.C. § 119(c)(2) & (3), the Library of Congress ("Library") established a

period of negotiations between copyright owners and satellite carriers for them to reach voluntary
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agreement upon the rates for the statutory compuisory license. The Library also established a
schedule for the initiation of an arbitration proceeding with respect to those parties who failed to
reach a negotiated agreement, including the filing of written notices of intent to participate; the
conduct of prehearing discovery; and the filing of "written direct cases”. 61 Fed. Reg. 29573
(June S, 1996). By Order dated October Zé, 1996, the quyn'ght Office’ established an amended
schedule, which was further amended by Order dated December 12, 1996.

The parties apparently failed to reach agreement and, pursuant to 37 CFR § 25 1.;13, they
filed Notices of Intent to Participate by August 30, 1996, and written direct cases by December 2,
1996. The following copyright owners filed written direct cases: the Joint Sports Claimants
("JSC"), representing national spdrts associations inciuding Major League Baseball, the National
Basketball Association, the National Hockey League, and the National Collegiate Athietic
Association; the Public Television Claimants representing the Public Broadcasting Service
("PBS"); the Commercial Network Claimants ("Commercial Networks"), representing the
National Broadcasting Co., Inc. ("NBC"), Capital Cities/ABC Inc. ("ABC") and CBS, Inc.
("CBS"); the Broadcaster Claimants Group ("Broadcaster Claimants"), representing certain
commercial television stations whose signals are retransmitted by satellite carriers; the Program
Supplier Claimants ("Program Suppliers"), representing various copyright owners of theatrical
movies, made-for-television movies, television series and television specials; the Music Claimants,

representing the American Society of Composers, Authors and Publishers, Broadcast Music, Inc.,

' Title 17 U.S.C. § 801 (c) provides that "[t]he Librarian of Congress, upon the
recommendation of the Register of Copyrights, may, before a copyright arbitration royalty panel
is convened, make any necessary procedural or evidentiary rulings that would apply to the
proceedings conducted by such panel."
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and SESAC, Inc.; and the Devotional Claimants, representing various owners of religious
programming. These copyright claimants shalil be referred to collectively as the "copyright
owners”. Satellite carriers filed two written direct cases. One case was filed by the Satellite
Broadcasting & Communications Association ("SBCA"), representing  AlphaStar Television, Inc..
BosCom, Inc. (added by Notice of Amendment filed on June 27, 1997), Consumer Sateliite
Systems, DirecTV, Inc. (a division of Hughes Electronics Corp.), EchoStar Communications
Corporation, Netlink USA, PrimeStar Partners L.P., PrimeTime 24 Joint Venture, Southern
Sateilite Systems, Inc, and Superstar Satellite Entertainment (a division of United Video Satellite
Group, Inc). Advance Entertainment Inc. was originally represented by SBCA but deleted by
Notice of Amendment filed on June 27, 1997. These carriers shall be referred to collectively as
the "satellite carriers”. The other written direct case was filed by American Sky Broadcasting
L.L.C. ("ASkyB"), an gntity that has purchased satellite orbital slots and plans to provide satellite
delivered programming later this year.

Pursuant to 17 U.S.C. § 801(c) and 37 CFR § 251.45, the Copyright Office ruied upon all
prehearing motions and objections until the Panel was convened. The Panel convened the
administrative hearing on March 4, 1997, and pursuant to 37 CFR § 251.47, the parties presented
their direct oral cases and concluded them on April 16, 1997. By joint motion, the parties moved
for waiver of rebuttal cases and for an opportunity to present final oral argument. Pursuant to 37
CFR §§ 251.42 and .43, by Order dated May 2, 1997, the Panel cancelled rebuttal cases and
established a revised schedule for submission of proposed findings of fact and conclusions of law
("PFFCL") and presentation of final oral argument. On May 23, 1997, PBS and JSC filed

separate motions which were tantamount to motions to dismiss the case f ASkyB. Because
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these motions were potentially dispositive with respect to ASkyB, and because other copyright
owners advanced similar arguments in their PFFCL, by Order of June 24, 1997, the Panel
deferred the motions for final oral argument and reserved ruling until issuance of this Report.
Pursuant to 37 CFR 251.52, in accordance with the Panel's Order, the parties filed PFFCL by
June 6, 1997 and Replies by June 27, 1997. In accordance with our Order of July 18, 1997,
SBCA filed a revised PFFCL on August 4, 1997, -By Order of August 6, 1997, the separately
filed Reply PFFCL of EchoStar was stricken from the record. Oral argument was heard on July

18, 1997 and the record was formalily closed by Order dated August 14, 1997.

ISSUE
The Panel's task is to set the statutory compulsory license fees for the period July 1, 1997
through December 31, 1999, which shall be paid by satellite carriers to copyright owners for the
rights to retransmit television broadcast signals to home satelilite dish owners for private home
viewing. To that end, Congress has directed the Panel to set fees that "most clearly represent the

fair market value of secondary transmissions" (retransmissions) of broadcast signals.’

DISCUSSION AND FINDINGS
Exhibits

A description of the status and admissibility of all hearing exhibits, in accordance with

2 Section 119(c)(3)(B) actually appears to prescribe criteria in addition to the fair market
value criterion of § 119(c)(3)(D). However, before the Panel was convened, the Copyright Office
ruled that Congress had clearly intended to repeal the language of (c)(3)(B), which originally
appeared in the 1988 SHVA, to be replaced by the language of (c)(3)(D). Instead, duetoa
scrivener's drafting error, the old language was retained and the new language was erroneously
codified as 17 U.S.C. § 119(c)(3)(D) (1994). Order of Copyright Office, Docket No. 96-3
CARP-SRA (January 6, 1997).
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agreements of the parties and Panel Orders of May 14. 1997 and August 14, 1997, is attached
hereto as Appendix 1.

Witnesses

JSC presented written and oral testimony of four witnesses: James Michael Trautman,
Senior Vice President and Director of Bortz & Company; Edwin §S. Desser, President, NBA
Television and New Media Ventures; Robert W. Crandail, a Senior Fellow in Economic Studies,
Brookings Institute; and Lawrence Gerbrandt, Senior Consultant, Kagan Media Appraisals,
Senior Vice President and Senior Analyst, Paul Kagan Associates.

PBS presented written and orai testimony of two witnesses: John F. Wilson, Senior
Director of Program Scheduiing and Editorial Management, Public Broadcasting Service; and
Linda McLaughlin, Economist and Vice President, National Economic Research Associates.

The Commercial Networks presented written and oral testimony of three witnesses:
Thomas P. Olson, a partner 51 the law firm of Wilmer, Cutler & Pickering; Alan Sternfeld,
Executive Vice President, ABC Entertainment; and Bruce Owen, President, Economists, Inc.

The Broadcaster Claimants presented written and orai testimony of William Graff,
Director of Programming, WPIX, a New York City broadcast station.

The Program Suppliers presented written and oral testimony of two witnesses: Marsha E.
Kessler, Vice President, Copyright Royaity Distribution, Motion Picture Association of America;
and Allen R. Cooper, Vice President, Motion Picture Association of America.

The Music Claimants presented no testimony.®

The Devotional Claimants presented written and oral testimony of David Hummel, an

* See Order of Copyright Office, Docket No. 96-3 CARP-SRA (February 12, 1997).



independent marketingl consultant.

SBCA presented written and oral testimony of four witnesses: Gerald L. Parker, Vice
President of Programming and Legal Affairs for Superstar Satellite Entertainment, Officer of
Superstar/Netlink Group, L.L.C.; Thomas A. Larson,* President, Cable Data Corporation; John
R. Haring, a principal in Strategic Policy Research; and Harry M. Shooshan, III, also a principal in
Strategic Policy Research.

ASkyB presented written and oral testimony of two witnesses: Preston R. Padden,® then
Chairman and Chief Executive Officer, ASkyB; and William B. Shew, Visiting Scholar, American
Enterprise Institute.

Industry Backsyround

Under 17 U.S.C. § 119, television broadcast stations are categorized as either "networ-k
stations" or " superstatioris". Network stations are broadcast stations which are licensed by the
Federal Communications Commission ("FCC") to provide television service in a particular local
market and are (1) owned-and-operated by, or affiliated with, a commercial television network or
(2) a noncommercial educational broadcast station. 17 U.S.C. § 119(d)(2); Tr. 156-57.
Superstations are broadcast stations which are licensed by the FCC to provide television service in
a particular local mariet and are not network stations as defined above and are secondarily

transmitted by a satellite carrier. 17 U.S.C. § 119(d)(9). A "secondary transmission" is the

* Mr. Larson's "written testimony” originally appeared as a "declaration” attached to Dr:
Haring's written testimony. However, the parties ultimately agreed that Mr. Larson would testify
orally. Tr. 2894-97.

3 Ap parently, Mr. Padden is no longer associated with ASkyB but his testimony continues
to represent the position of ASkyB. See ASkyB PFFCL pg. 1.



7
further transmitting (retransmitting) of a primary broadcast transmissior}. 17U.S.C. § 119(dX7);
17US.C. §111(f).

The Commercial Networks purchase and produce programming for distribution through
their owned-and-operated local stations and local network station affiliates. These local stations
receive the programming "feed" by satellite, add their own programming, and then broadcast the
signal over-the-air to viewers free of any charge. Commercial Networks pay their affiliates to
distribute th;ir programming which contains network national advertising. Ir. 2064-68, 3226.

In accordance with their affiliation contracts, the local network affiliates aiso sell a certain amount
of local advertising which is also inserted into the signal that is broadcast locally. 7R 2070. The
Commercial Networks and their local a.ﬁlia.tés rely, aimost exclusively, upon the sale of the
national and local advertising as their sources of revenue. Tr. 501, 678-9, 1842, 2070.
Superstations also produce and purchase programming and, relying primarily upon advertising
revenues, broadcast their signai free over-the-air. /& Noncommercial public television stations
also broadcast their signal free over-the-air, but are financed by direct goveniment funding,
corporate underwriting, and viewer contributions. 7r. /268-70. '

Cabie networks are channels of programming originally developed for distribution to cable
systems but are now also delivered to subscribers by satellite carriers and other subscription
television distributors ("multichannel video program distributors"). Written testimony (hereinafier
"W.T.") of Trautman, pgs. 15-16. Over 100 cable networks are available for distribution today.
The vast majority of these cable networks present "niche programming” designed to appeal to a
narrow audience but some offer more general programming calculated to reach a broader

audience. Tr. /63-65. 1'nlike broadcast stations, cable networks are not subject to statutory
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compulsory licenses.® License fees for carriage of cabie network signals are established through
free market negotiations. I7. /68-69.

Satellite carriers "uplink" and then deliver video programming services directly to satellite
dishes located at subscribers' homes. This manner of delivery is known as "direct-to-home"
("DTH"). Tr. 122-24, 2265. Pursuant to SHVA (1988), the satellite carriers have been paying
compulsory license fees semi-annually into a fund maintained by the Copyright Office for the
rights to deliver (retransmit) network station and superstation signais to the DTH market.” 17
U.S.C. § 119(b)(1). Eantities that have proprietary interests in the programming contained in the
retransmitted signals (copyright owners) are entitied to portions of the royaities and, if unable to
agree upon their respective allotments, may participate in separate royalty distribution
proceedings. 17 U.S.C. § 119(b)(4). The satellite distribution technologies used by the satellite
carriers are among several multichannel video program distribution technologies which are
available, or soon to be available, to the public. The other technologies include cabie television,
multichannel muitipoint distribution service, local multipoint distribution service, satellite master
anfenna television, and local éxchange telephone carriers. JSC Exh. /B. Multichannel video
program distributors ("muitichannel distributors”), such as the satellite carriers, sell packages of
multichannel video programming directly to subscribers or through third party packagers and

distributors. Tr. 2266-68. Cable television operators are the dominant distributors of

¢ Satellite carriers may retransmit broadcast station signals by paying prescribed fees under
a compulsory license (without obtaining express consent of the programming copyright owners)
pursuant to 17 U.S.C. § 119 and cable operators do so under § 111.

7 The original SHVA (1988) prescribed license fees of $0.03 per subscribgr per month for
network station signal and $0.12 p i subscriber per month for each superstation signal that each
satellite carrier retransmitted to an individual DTH subscriber. 7r. 580-81.
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multichanne! video programming. Of all subscribers receiving packages of multichannel video
programmung in 1996, 89% received their programmung from cable operators. JSC Exh. /B pg. 3.
Satellite carriers deliver similar packages of programming to their subscribers, with greater
channel capacities, but have captured less than 10% of the multichannel video market. /d: W. T, of
Trautman pg. 6; W.T. of Parker Exh. JP-F.

Satellite carriers deliver DTH services by two means. The home satellite dish industry
("HSD"; also known as the "C-band industry") uses the low-powered C-band frequency to ,
transmit (or, in the case of a broadcast station signal, retransmit) programming from satellites to
subscribers' C-band dishes. These HSD dishes are large and steerable for reception of muitiple
programming services from multiple satellites. 77. /22-23, 2264-65. HSD carriers include
Advance Entertainment Corp., Consumer Satellite Systems, Netlink USA, PrimeTime 24 Joint
Venture, Southern Satellite Systems, Inc., and Superstar Satellite Entertainment. #.T of
Trautman pg. 7 (the method of delivery utilized by BosCom is not reflected in the record). The
more recent, direct broadcast satellite industry ("DBS") uses the medium, or high-powered, Ku-
band frequency and obtain programming from either C-band satellite sources or ground
transmission. It uplinks the programming from the source to transponders on a satellite and then
downlinks to individual subscribers' DBS dishes. The DBS dishes are much smaller (18"-36"
diameter) than HSD dishes and are fixed in place to receive a package of programming services
from an individual DBS satellite. T7. 723. DBS services aiso deliver a digitalized signal for
higher resolution pictures than those delivered by HSD, cable and other analog services. 7r. /87.
DBS carriers include AlphaStar Television, Inc., DirecTV, Inc., EchoStar Satellite Corporation,

and PrimeStar Partners, L.P. ASkyB also intend , to operate as a DBS carrier. #.7. of Trautman
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P8 7. The number of subscribers to HSD services has stabilized, and may be declining, while the
number of subscribers to DBS services is rapidly growing. /d ar 9: Tr. 2288.
History of the Cable and Satellite Statutory Licenses

Prior to 1976, cable operators retransmitted broadcast signais with no copyright liability.
Teleprompter Corp. v. CBS, Inc., 415 U.S. 394 (1974). In 1976, Congress enacted the Copyright
Act of 1976, which established copyright liability for retransmission of broadcast signals but
concomitantly provided cabie operators a compulsory license and prescribed formulas for the
payment of compuisory license fees. 17 U.S.C. § 111. The license fees are calculated bya
percentage of certain defined revenues of cable operators and are paid to the Copyright Office
semi-annually and uitimately distributed to copyright owners through distribution proceedings.
17 U.S.C. § 111(d)(3). Under the Section 111 compulsory cable license, cable operators do not
generally pay any copyright license fees for the retransmission of local broadcast signals®. They
are assessed one "distant signal equivalent" or "DSE" for each distant® independent (superstation)
signal and one-quarter of a DSE for each distant network signal that they retransmit to
subscribers. 7r 1091-92, 2930-31. This 4:1 ratio of license fees, for retransmitting distant
superstation signals vis-g-vis distant network station signals, reflected a determination by
Congress that the copyright owners of network programs had aiready received full compensation
for nationwide distribution when they sold the rights to the networks. At the time section 111
was enacted, networlk programming constituted approximately 75% of the broadcast day of a

typical network affiliate and non-network programming (local news, syndicated programming,

! Retransmission of a broadcast station signal back into its local broadcast market.

? Retransmission of a broadcast station signal to an area outside of its local market.
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etc.) comprised about 25% of a typical network affiliate. Accordingly, Congress reasoned that
only 25%% of the network affiliate signal shouid be compensable. 1988 SHVA Rep. at 22-23; Tr
1093, 3483. In short, cable operators pay no copyright license fees for any nerwork
programming, local or distant, and generally'® pay no license fees for any retransmission of local
broadcast signais. 17 U.S.C. § 111(d); Tr. 464, 657, 3485. However, they are aiso subject to
various regulatory obligations which do not burden satellite carriers including syndicated
exclusivity rules under 47 U.S.C. § 534(b)(3)(B) and must-carry rules under 47 U.S.C. §
534(b)(1)(B). Tr. 3812-13, 3985-86.

After satellite carriers began retransmitting broadcast signals directly to subscribers,
Congress enacted the 1988 SHVA to provide a compulsory copyright license for the
retransmisson of distant'! broadcast signals by satellite carriers. The general purpose of the
satellite compuisory license appears similar to that for cable operators but contains significant
differences. To protect the unique relationship between broadcast commercial nerworks and their
affiliates, section 119 restricts the retransmission of network signals to "unserved households"
17U.S.C. § 119(a)(2)(B). An unserved household is one that cannot receive a signal of Grade B
intensity, as defined by the FCC and did not subscribe to cable in the previous 90 days. 17 U.S.C.
§ 119(d)(10)(B). Areas which contain large concentrations of unserved households are known as

"white areas”. Tr. 580. Congress recognized that the ability of commercial network-affiliated

 In the rare circumstances where a cable operator does not retransmit any distant
broadcast signals, it must pay a minimum license fee. 17 U.S.C. § 111(d)}(1)B)).

"! Satellite carriers did not possess the technology to retransmit local signals and SHVA
did not address the issue. 17 U.S.C. § 119. ASkyB claims to be developing the technological
capacity to retransmit Jocal broadcast signals and has asked the Panel to set a separate rate
structure for local retransmissions. 7r. 3575-77.
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stations to generate advertising revenue would be compromised if satellite carriers were permitted
to simultaneously deliver identical network programming from an out-of-local-market affiliated
station to the local market served by another affiliate of the same network. H.R. Rep. No. 100-
887, pt. 2 at 20 (1988). Unlike the cable compulsory license under section 111, the satellite
compulsory license under section 119, prescribes fees based upon the number of subscribers. The
originally prescribed fees of $0.12 per subscriber per month for superstations and $0.03 per
subscriber per month for network stations were intended to approximate the license fees paid
under section 111 for retransmitting similar distant signais by cable operators."? Tr. 733, 735-37,
[082. While no license fees are required of .cable operators under section 111 for the network

programming portion of commercial network station signals that they retransmit, network

programming is compensable under section 119."* Finally, the section 111 cable license appears

12 Under the cable compulsory license statute, commercial network programming is
explicitly non-compensable. 17 U.S.C. § 111(d)}(3). By contrast, all network programming is
compensable under SHVA. See section 119(b)(3) (fees shall be distributed “to those copyright
owners whose works were included in a secondary transmission ... made by a satellite carrier."),
1989 Satellite Carrier Distribution Proceeding, 58 FR 20414 at 20416 (May 3, 1991) ("copyright
owners of network programs are entitled to participate ... in the distribution of the satellite carrier
fund."); see also 1991 Satellite Carrier Rate Adjustment Proceeding, 57 FR 19052 (May 1, 1992)
(discussing declaratory ruling cited above). However, when enacting SHVA, Congress curiously
maintained the 4 to 1 ratio of license fees, adopted from the cable statute. Apparently, Congress
attempted to mechanically duplicate cable rates without considering the disparate copyright
treatment accorded commercial network programming under the two statutes.

13 See note 12, supra. Arguably, this disparate copyright treatment is reconcilable. The
original reasoning applied by Congress, for treating network programming as noncompensable
under section 111, does not precisely apply to satellite carriers. Cable operators generally
retransmit commercial network signals to areas where the networl signal is available over-the-air.
Accordingly, copyright owners were already fully compensated when they sold the nationwide
rights. More precisely, the copyright owners sold the nexwork the rights to broadcast to all
markets served by that neswork. By contrast, satellite carriers generally retransmit network
signals only to white areds (unserved by the network) for which rights were not previ jusly sold.
However, this explanation is not fully satisfactory because cable operators may retransmit
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permanent while the section 119 satelljte license is temporary by its own terms and was originally
scheduled to "sunset" in 1994. 17 U S.C. §11,17US.C.§119 (1988). The 1988 SHVA also
provided for an adjustment of the originally prescribed rates, 1o be effective from 1992 until
sunset in 1994, through an afbitration proceeding before a panel of arbitrators whose findings
were subject to review by the Copyright Royaity Tribunal.™* 17 U.S.C. § 119(c)(2)(D) (1988). A
panel was convened in 1992 to adjust the rates in accordance with the muitiple criteria
enumerated under the 1988 section 1 19(c)(3)(D)."* The Copyright Royaity Tribunal adopted the
arbitration panel's findings, with one technicai amendment, and the royalty rates established by the
panel have been effective since May 1, 1992. 57 FR 19052 (May 1, 1992). Under the 1992
adjusted rates, satellite carriers pay $0.175 per subscriber per month for retransmission of a
superstation signal, uniess ail of the programming contained in the superstation signal is free from
syndicated exclusivity protection under FCC rules ("syndex-proof” superstation signals), in which
case the satellite carrier pays $0.14 per subscriber per month; and $0.06 per subscriber per month
for network signals. /d. Un;ier the 1994 SHVA, Congress extended the section 119 satellite
compuisory license untii December 3 1, 1999; authorized a rate adjustment arbitration proceeding

before this Panel to set new rates effective from July 1, 1997 until the new sunset of December

broadcast signals to some subscribers located in white areas and satellite carriers retransmit
network signals to some unserved households located outside of white areas (e.g., hilly areas). 17
U.S.C. § 119(d)(10)(B); Tr. 2636.

** Under the Copyright Royaity Tribunal Reform Act of 1993, Congress abolished the
Tribunal and transferred its prior responsibilities directly to copyright arbitration royalty panels
without any substantive copyright law changes. HR. Rep. No. 103-286 at 12 (1993).

¥ See note 2, supra.
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31, 1999; and repealed the former rate criteria, substituting a single "fair market value" criterion.
17U.S.C. §119(1994).

The Fair Market Value Criterion

Section 119(c)(3)(D) provides as follows:

In determining royaity fees under this paragraph, the Copyright Arbitration
Panel shall establish fees for the retransmission of network stations and
superstations that most clearly represent the fair market value of secondary
transmissions. In determining the fair market value, the Panel shall base its
decision on economic, competitive, and programming information presented by the
parties, including -

(i) the competitive environment in which such programming is distributed,
the cost for similar signals in similar private and compulsory license marketpiaces,
and any special features and conditions of the retransmission marketplace;

(i) the economic impact of such fees on copyright owners and satellite
carriers; and

(iii) the impact on the continued availability of secondary transmissions to the
public. (Emphasis added).

Congress' intended meaning of "fair market value", within the context of section 119, was
the subject of considerable testimony and argument.

The copyright owners are unanimous in their interpretation of fair market value as the
price that would be negotiated in a free market setting as compensation for the satellite carriers'
right to retransmit network and superstation signals containing the copyright owners copyrighted

programming.’’” Seg, e.g., Ir. 1199-1202. They argue that Congress intended to adopt the well-

16 See note 2, supra.

17 ISC and the Commercial Networks further assert that these negotiations would proceed
between satellite carriers, as "buyers”, and copyright owners, as "sellers”. JSC PFFCL pg. 16:
Commercial Networls PFFCL pg. 44. We agree that satellite carriers would be "the buyers".
But, negotiations need not necessarily involve copyright owners directly as sellers. In those
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established willing buyer/willing seller definition among economists and in the law.'* Moreover.
because the meaning is plain, it is unnecessary 1o examine the legislative history. See U.S. v.
Gonzales, 117 S. Ct. 1032, 1035 (1997). But, they assert, even if one were to explore the
legislative history of the 1994 SHV A, the plain meaning is reinforced. The copyright owners
further note that the fair market value standard is the singie criterion to be applied and the
enumerated list of "information" does not prescribe additional criteria that supplements the fair
market value criterion. The non-exhaustive list of "information", they conclude, must be
considered only for the purpose of "determining the fair market value."

By contrast, SBCA and ASkyB argue that the determination required by section 119
cannot be based upon a "standard" fair maricet value definition ** Rather, fair market value is
defined by the statute itself and must be determined by applying the mandatory criteria. Of those
criteria, Congress intended that "the cost for similar signals in similar private and compulsory
license marketpiaces” (the cbmpu]sory license fees paid by cable operators under section 111)

should serve as the benchmark. SBCA contends that the legisiative history reveais that Congress

instances where broadcast stations have purchased the rights to authorize satellite carriers to
retransmit the entire signais ("cleared” the copyrights for all programming contained in their
signals), the uitimate retransmission negotiations would likely transpire between sateilite carriers
and broadcast stations (with no direct copyright owner involvement). Indeed, in this hypothetical
free market scenario, failure of the broadcast stations to clear the rights wouid require each
satellite carrier to negotiate with a myriad of copyright owners for each day’s signal - an
extremely cumbersome and, perhaps impracticable process. See e.g., JSC Exh. 21.

® See, e.g., BFP v. Resolution Trust Corp., 114 S. Ct. 1757, 1761 (1994) (Fair market
value means "the price which [a commodity] might be expected to bring ... as between a vendor
who is willing (but not compelled) to sell and a purchaser who desires to buy but is not
compelled...”

” But see Tr. 3478 (SBCA witness concedes Congress intended the Panel to apply the
commonly accepted meaning of "fair market value".)
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included the fair market value provision only upon the condition that parity with cable rates was
preserved as the uitimate guideline.

The Panel perceives sufficient ambiguity™ with respect to the term "fair market value" to
warrant a review of SHVA legislative history. Our examination confirms the SBCA-ASkyB claim
that some of the "information" considerations enumerated in section 119(c)(3)(D) were added
through "difficuit negotiat.ions“21 and "hard fought compromise".Z However, while the list of
considerations was ultimately expanded, the unitary fair market standard was never questioned
nor modified. We find no support for the proposition that Congress did not mean what it said.
The legislative history reveais no intent to attach a unique meaning to the commonly understood
and well-established "fair market value" term. If Congress had intended the Panel to simply set an
appropriate rate derived from prescribed criteria, it could have quite easily so directed. And if
Congress had intended, as SBCA-ASkyB further suggest, that the Panel set a rate that most
closely achieves parity with cable operators, it could have declined to modify the 1988 statute;
included satellite carriers under section 111; or simply so directed. Congress did none of these.

A few legislators expressed their desire to promote viable competition by fostering parity with

cable operators. See 140 Cong. Rec. $14105 (daily ed. Oct. 4, 1994). But, the language,

0 See, e.g., Tr 3950-53 (ASkyB witness opines that the Congressionally mandated
considerations are not relevant to 2 traditional fair mariet value inquiry). Moreover, one can
reasonably argue that Congress created ambiguity when it required the Panel to consider any
particular factors rather than simply directing the Panel to determine "fair market value”. The fair
market rate, as would be negotiated in a free market, should not vary according to which faciors
are considered.

21 140 Cong. Rec. S14105 (daily ed. Oct. 4, 1994)
22 140 Cong, Rec. H9270 (daily ed. Sept. 20, 1994)
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structure, and legisiative history of the 1994 amendments to section 119 suggest the Panel is
directed to determine actual fair market vaiue and "in determining the ;‘air market value ... base its
decision ..." upon the non-exhaustive list of considerations. We interpret the phrase "base its
decision” to require the Panel to consider each enumerated type of information but, the weight to
be accorded each consideration must necessarily depend upon the quality and quantity of the
evidence adduced and its relative significance to a determination of actual Jair market value. All
evidence falling within the enumerated types of information must be considered but evidence
which is more probative of fair market value must be accorded greater weight than less probative
evidence. Accordingly, we generaily accept the copyright owners' interpretation. The Panel
agrees that the fair market value rate is that thch most closely approximates the rate that would
be negotiated in a free market between a willing buyer and willing seller.
The Appropriate Benchmark for Determining Fair Market Value

Having concluded that Congress intended the Panel to determine the "fair market value",
in accordance with its ordinary and generally accepted meaning, of retransmitted broadcast
signals, we direct our attention to that determination. Numerous witnesses testified regarding the
availability and value (importance to viewers) of particular types of programming and
programming services; the technologies used; the business dynamics and structure of the various
industries; the financial health of the industries; and the general economic models governing each
industry. Witnesses for PBS, JSC, the Commercial Networks, SBCA, and ASkyB also sponsored
economic analyses and testified as to their calculation of "fair market vaiue". Two general
approaches to the valuation problem emerged. The copyright owners used empirical data of

license ftes paid to certain cable networks by multichannel distributors (primarily cable operators)
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fc;r the rights to carry cable network programming. This programming closely resembles
broadcast programming and, presumably, the fees paid were the result of free market
negotiations. Accordingly, the copyright owners advocate using these license fees as a valuation
“benchmark" to determine fair market value of broadcast signals. The satellite carriers and
ASkyB reject this approach. They urge the Panel instead to focus primarily® upon the license
fees paid by cable operators, under the section 111 compuisory license, for the retransmission of
broadcast signals by cable operators. A brief description of each analysis follows.

The PBS Analysis

Network stations, superstations, and cable networks are all in competition to be carried in
programming packages for sale to satellite subscribers. 7r. 2656. Basic cable networks, channels
that have typically been included in basic packages of services offered by cable operators and
satellite carriers, are the closest alternative to receiving retransmitted broadcast stations availabie
to satellite subscribers--particularly subscribers residing in white areas. Tr. /63-64, /612-13. The
PBS expert, Linda McLaughlin, concluded from viewer rating surveys that subscriber demand for
broadcast stations was at least as high as the demand for 12 popular®® basic cabie networks and,
consequently, satellite carriers would‘be willing to pay at least as much for the rights to retransmit
broadcast stations as for these 12 popular basic cable networks. Ir. /617-18. Ms. McLaughlin

used data from Paul Kagan Associates ("Kagan") reflecting average license fees paid by ail

2 The satellite carriers also advance alternative arguments, such as the value of pﬁmw
transmissions, the history of retransmission consent negotiations and the nature of commercial
network--affiliate relationships, discussed injfra, to support a determination of fair market value.

* These 12 basic cable networks are distributed to about 90% of cable households. I7.
1626. They consist of A&ZE; CNN; Headline News; DSC; ESP.J; FAM; Life; MTV; Nick; TNN;
TNT, and USA. W.T. of McLaughlin Table 2.
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multichanne! distributors® to the 12 popular basic cable networks. 7r. /75758, She divided the
total license fees by 12 (number of cable networks) and then by the estimated total number of
subscribers.* This figure was again divided by 12 to determine the average license fee per
subscriber per month. This calculation was performed for the years 1992, 1993, 1994 and 1995,
and the results were $0. 18, $0.20, $0.22, and 30.24, respectively, reflecting an annualized
increase of 10% from 1992 to 1995, Presuming a continuation of the annualized increase of 10%
through 1997, Ms. McLaughlin caiculated the projected average license fee for 1997 to be $0.26
per subscriber per month. However, for 1998 through 1999, Ms. MecLaughlin utilized an annual
increase of only 4.7%?" and calculated the projected average license fees for the 12 basic cable
networks to be $0.27 for 1998 and $0.28 for 1999. This analysis is premised upon a presumption
that satellite carriers are actually paying no less than the average fees paid by all muitichannet

distributors for these basic cable networks,* Accordingly, PBS argues that $0.27 per subscriber

% Because cable Operators comprise almost 90% of the multichannel video market (JSC
Exh. [B at pg. 5), these figures primarily reflect average license fees paid by cable operators.
Discrete figures representing license fees paid only by satellite carriers have not been made
available for analysis. 7r. 1654, J 758-59.

* The number of subscribers was adjusted by deducting an estimated 8% of subscribers
reported as non-paying—-illegal, citing Cable TV Programming, September 30, 1995, pg. 5.

¥’ Again citing Cable TV Programming, supra, at pg. 2.

# See note 25, supra. Because data reflecting license fees paid by satellite carriers for
cable networks are within the possession of the satellite carriers and they failed to present them,
the copyright owners urge us to draw an "adverse inference” that the satellite carriers are paying
average rates as high, or higher, than those paid by other multichannel distributors (cable
operators). See e.g., Commercial Networls Reply PFFCL pg. 28. The satellite carriers respond
that pursuant to standard confidentiality clauses contained in their cable network contracts, they
are not permitted to reveal the rate figures. Moreover, they contend, in isolation, the license fees
are meaningiess. Mar. - inter-related provisions are negotiated in conjunction with the license fees
which are reflected in the uitimate price including marketing fees, advertising availabilities, and
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per month represents a minimum rate (averaged over the 3 vear statutory period) and no
adjustments (e.g., for special costs incurred by satellite carriers or the unavailability of advertising
inserts under section 119--both discussed infra) need be deducted from this benchmark rate.

Finally, Ms. McLaughlin examined the historical growth of the satellite industry, the
impact of past royalty fee increases upon the revenues and marginal profits of two carriers, and
the impact of past price increases upon subscriber demand. She concluded that a rise in the
compulsory license fee rate to $0.27 per subscriber per month would have no significant adverse
impact on the satellite carriers or the availability of secondary transmissions to satellite
subscribers. Tr. 1628-33; 1772-73.

The JSC Analysis

JSC sponsored a study supervised and presented by Larry Gerbrandt. Mr. Gerbrandt
approached the valuation problem in a manner very similar to Ms. McLaughlin's study. Mr.
Gerbrandt first examined the types of programming carried by the broadcast stations whose
signals are retransmitted by the satellite carriers. He then identified those cable networks that
carried programming most comparable to programming carried by the retransmitted broadcast
stations. 7r. 2001; 2003-16. The study revealed that both USA and TNT carry general
entertainment programming comparable to that of broadcast stations designed for appeal to a
broad based audience. I7. 2025-26. Using Kagan data, Mr. Gerbrandt then determined the total

license fee revenue paid by all multichannel distributors (again, primarily by cable operators) to

"launch support" for new cable networis. 7r. 2526-28, 2552-53. Finally, the satellite carriers
argue that because the Commercial Networks own significant interests in some cable networks,
the Commercial Networks could hzve produced similar data but declined. Iience, they urge us to
draw no adverse inference. Satellite carriers Reply PFFCL pgs. 31-32. Also see Tr. 2552-53.
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USA and TNT, divided by the estimated numper of subscribers to each nerwork (as adjusted for
illegal subscribers), and divided again by 12 to calculate the fee per subscriber per month for USA
and TNT. 7r. 2014-17. Mr. Gerbrandt opined that although TNT did not regularly program
news, TNT programming was most Comparable to broadcast station programming because USA
did not carry valuable Sports programming. Consequently, the calculated fee per subscriber rate
for TNT exceeded that of USA. Tr. 2026: w.T. of Gerbrandt pg, ;2. However, "in the interest
of being conservative”, Mr. Gerbrandt chose to advocate using the calculated USA fee per
subscriber rate to establish “the lower bound". 7r. 2026.2 7. The USA fee per subscriber per |
month rate was based upon data for the years 1992 and 1995 and calculated as 30.22 for 1992,
and $0.31 for 1995. Fees per subscriber per month for 1997, 1998, and 1998, were projected
based upon Kagan estimates® of future fees for these years and calculated to be $0.35, $0.36, and
$0.38, respectively. 77, 2027; W.T. of Gerbrands Pgs. [3-14. Mr. Gerbrandt opined that the
broadcast stations retransmitted by satellite carriers are "roughly comparabie in value to each
other — that is, in a free market (absent compulsory licensing) satellite carriers ... would pay
approximately the same license fee 1o retransmit each ..." W.T of Gerbrandt pg. 7.

Mr. Gerbrandt did not analyze the economic impact, nor the impact on the continued

® The estimates for 1997 revenues were published prior to this proceeding while the 1998
and 1999 figures were estimated specifically for this proceeding. 77. 2077-78.

this "update" more as an illustration of how Mr. Gerbrandt addressed criticisms expressed by the



22

availability of secondary transmissions, of his proposed rates. However, JSC argues that the
totality of evidence supports a conclusion that the satellite carriers can fully absorb their
advocated higher rates. Should the satellite carriers elect to fully pass on the higher
retransmission rates to their subscribers, the impact would similarly be minimal because the recent
history of subscriber fee increases reflects an inelastic demand. See JSC PFFCL pgs. 68-71.

Excepting the Commercial Networks, all other copyright owners, including PBS, support
the rates advocated by JSC. PBS maintains that because Ms. McLaughlin derived her rates from
license fees paid for a group of widely carried basic cable networks, rather than confining her
study to those cable networks that carry programming comparable to the more "valuable"
programming carried by broadcast stations, the McLaughlin study merely established a "minimum
benchmark". PBS PFFCL pg. 16.

The Commercial E’ etworks Analysis

The Commercial Networks expert, Bruce Owen, also examined the license fees paid to
basic cable networks by multichannel distributors.* He found a compelling statistical correlation
between the amount a .cable network spends for its programming and the license fees paid by
multichannel distributors for the rights to carry that cable network. This correlation reveals that
muitichannel distributors are willing to pay higher license fees to carry cable networks with more
expensive programming. Ir. /810-12. Accordingly, Dr. Owen concluded that muitichannel

distributors (including satellite carriers) would be willing to pay proportionally higher license fees

%! In his testimony, Dr. Owen consistently referred to "license fees paid by cable
operators”. However, he clearly meant license fees paid by all muitichannel distributors consisting
primarily of cable operators. W.T. of Owen, Table A-2; W.T of Gerbrandt, Appendix B, Pg. 22;
Ir. 2014.
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for the Commercial Network signals which contain much more expensive programming. He
calculated that figure by regression analysis which essentially entails linearly projecting the
empirical data with respect to the license fees paid for cable networks and the program
expenditures of those cable networks. Ir. 1813-16; W.T. of Owen pgs. 7-10. The extrapolated
figure, reflecting the much higher Commercial Network programming expenditures, is $1.30 per
subscriber per month. Dr. Owen then deducted $0.08 to:

account for the facts, which may or not be a fact, that satellite carriers don't or didn't get

the opportunity to assert (sic) advertising in the cable networks, whereas the cabie

operators do get that opportunity. And the eight cents comes from the previous
proceeding,” and it was aiso used by John Herring (sic) in his testimony. So I don't think

it's a controversial number. Tr. /824-25.

Because the C>mmercial Networks' programming expenditures vastly exceed those of the
basic cable networks (the empirical data) with a concomitant huge increase in extrapolated license
fees for Commercial Networks, the potential for prediction error is also huge. Accordingly, in
order to achieve a 95% statistical confidence level for his calculated $1.22 rate, Dr. Owen
conceded an error margin of plus or minus $0.55. 7r. 1821-22.

Dr. Owen then explored the potential impact of his proposed rate. His examination
revealed that a rate of $1.22 per subscriber per month would have no significant negative impact
on the satellite carriers or their subscribers. Indeed, he opined that subscribers would benéﬁt

because broadcasters and copyright owners would likely use the increased revenues to enhance

program quality. W.T. of Owen pgs. 31-37.

% The correct figure was actually $0.71 but after accounting for inflation since 1992, the
figure increases to approximately eight cents. W, 7T, of Owen, Appendix A pg. 44.



The SBCA Analvsis

The satellite carriers naturally approached the valuation issue primarily in accordance with
their concept of "fair market value" discussed supra. John Haring conducted a study of the actual
license fees paid by all cable operators in 1995, under section 111, for retransmitting distant
broadcast sta.tions: He calculated the average rate for retransmission of superstation (distant)
signals to be $0.098 per subscriber per month and distant™ network signals to be $0.0245 per
subscriber per month in the second accounting period of 1995.* When the study sample is
confined only to Form 3 cable operators,** the calculated rates are $0.1132 and $0.0283
respectively. W.T. of Haring pgs. 4-6, SBCA Hearing Exhs.4 and 5; Tr. 3084,

Alternatively, Dr. Haring opined that because the satellite carriers' retail revenue per signal
has declined by almost 35% since the 1992 section 119 rates were imposed, it would be
reasonable to set a new ;'ate 35% below existing section 119 rates. This implies rates of $0.0917

(assumes no non-syndex-proof rate ) and $0.031 respectively. #.T. of Haring pg. 11-12: SBCA

¥ Cable operators generally pay no license fees for local retransmissions.

% As described supra, distant network signals are assessed a one-quarter DSE. Tr /091-
92, 2930-31.

¥ Cable operators pay license fees under section 111 according to variously prescribed
factors including their size (revenues). Smaller operators pay in accordance with flat fees
prescribed for "Form 1" and "Form 2" operators while the larger operators (over $292,000 in
semi-annual gross receipts) pay under "Form 3". Under Form 3, a base rate is paid for distant
broadcast signals which would have been permitted under FCC signal carriage quotas that
prevailed during the 1970s. The base rate varies according to the number of DSEs assessed. The
first DSE is charged at .893% of the gross receipts, the second through fifth DSEs are charged at
.562%, and the sixth DSE or higher are charged at .235%. A separate rate of 3.75% of gross
receipts is paid for retransmission of a distant broadcast signal which would not have been
permitted under the FCC signal carriage rules. W.T. of Haring pg. 5; Tr. 735-36, 1075, 114344,
1151-53.



Hearing Exhs. 5 and 7: Tr. 3088-9].

SBCA advances three other arguments which, they assert, suggests a fair market value
(under the conventional defirution) as the rate paid by cable operators under section 111, or less.
It notes firstly, unlike cable networks, the primary transmission of broadcast signals is voluntarily
"broadcast” to the public free of any charge with an open invitation to all viewers with receiving
equipment. It should be of no concern to broadcasters whether the viewer purchases rabbit ears,
a rooftop antenna, a cable subscription, or a satellite dish in order to view the free primary
transmission. As SBCA further notes, the broadcasters pay for the programming contained in
their signals but only for the purpose of selling advertising. The fair market value of these primary
transmissions to viewers is necessarily zero and, SBCA infers, the fair market vaiue of
retransmitting a primary transmission must also be zero. See e.g., SBCA Reply PFFCL pgs. 80-
81.

Secondly, SBCA cites the recent history of retransmission consent negotiations between
certain network owned-and-operated affiliates and certain cable operators. Cable operators are
required to carry (under FCC "must-carry rules”) a significant number of local broadcast stations
(local retransmissions) up to one-third of their total channe} capacity. Pursuant to the 1992 Cable
Act, "retransmission consent” rules were aiso promuigated.* Effective in 1993, every three years,
broadcast stations must elect berween must-carry and retransmission consent. 47 U.S.C §
325(b)(3)(B). Ifa Broadcast station elects retransmission consent, it forfeits its unconditional

right to local retransmission by the local cabie operator. However, it would be free to negotiate

% Satellite carriers are not subject to must-carry nwes but, with major exemptions, they a: 2
subject to retransmission consent rules, 47 U.S.C §§ 325(bX(2) and 534.
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for remuneration (beyond any compulsory license fees the operator must pay, if any) from any
local cable operator (or distant cable operator that seeks to retransmit its signal) in consideration
for its consent to permit retransmission of its signal by that operator. Id; Tr. 2/08. In 1993, and
apparently again in 1996, several owned-and-operated commercial network stations (ABC, NBC
and CBS affiliates) elected retransmission consent and sought to extract cash remuneration from
cable operators. They generally failed in this endeavor. I7. /648-53, 2) 08-2112. The cable
operators refused to pay any cash consideration (above the royalty payments required under
section 111) but most agreed to carry newly "launched" cable networks created and owned by the
commercial networks such as ABC's ESPN2 and NBC's MSNBC.*” SBCA suggests these actual
Jree market results confirm its view that the fair market value of retransmitted broadcast signals,
particularly commercial network signals, is little or nothing beyond the section 111 compulsofy
license fees.

Finally, SBCA stresses that Commercial Networks pay their affiliates to distribute their
programming which contains network national advertising. Tr. /42, 2064-68, 3226. Satellite
carriers perceive themselves as performing an identical fiunction on behaif of the commercial
networks. They expand the reach of the network signals into white areas thereby delivering
millions of additional viewers of network national advertising. 7. 3225. The Commercial.
Networks (through their affiliates) could reach these valuable additional viewers by constructing

translators in white areas but they have instead enjoyed the benefits of the satellite carriers

*7 Though no cash was paid, the Commercial Networks deemed the mere commitment by
cable operators to carry these upstarts as worth "potentially hundreds of millions of dollars" to the
Commercial Networks. 77. 2775. The last retransmission consent negotiations involving CBS
owned-and-operated stations did not even yield a cable network carriage commitment for CBS.
Retransmission continued without consideration of any kind. 7r. 1651-52, 2109-10.
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investments and entrepreneurial endeavors. Tr, 693, 3533-34. Accordingly, SBCA argues, the
Commercial Networks should compensate the satellite carriers as affiliates; not vice-versa. Tr.
3225-28.

The ASkyB Analysis

Heretofore, satellite carriers have not possessed the technology to retransmit local signals
and, consequently, SHVA has not previously addressed an applicable license rate. 17 U.S.C. §
119. ASkyB, possxbly In cooperation with other DBS carriers, claims to be developing the
technological capacity to retransmit Jocal broadcast signals and has requested the Panel to set a
Separate rate structure for local retransmissions. 77, 35 75-77. As discussed supra, motions to
deny ASkyB's right to request a special rate for local retransmissions are pending and shall be
addressed infra.

As did SBCA, ASkyB adduced evidence of value in accordance with its concept of the
term "fair market value" within the context of section 119. After analyzing the enumerated
considerations of section 1 19(c)(3)(D), the ASkyB expert witnesses, Preston Padden and William
Shew, opined that the appropriate rate for the local retransmissions of broadcast signals is zero.
Tr. 3849-50, 3950. In the only other "similar marketplace”, cable operators generally pay nothing
for retransmission of local signals under section 111. r. 3596-98. The "competitive
environment" is dominated by cable operators because satellite carriers have not possessed the
technology to locally retransmit broadcast signals and cable operators have effectively exploited
that inability. #.T. of Padden pgs. 15-16; Tr. 3593-95. ASkyB witnesses also addressed the
"economic impact" of a zero rate on copyright owners and satellite carriers, They opined that

copyright owners are not negatively impacted by local retransmissions Lecause the programming
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is delivered only to viewers for whom the rights have already been sold. Ir. 3576. Indeed, both
broadcasters and copyright owners benefit from retransmission. #.T. of Shew pgs. 6-7.
Moreover, they note. satellite carriers must obtain the prior retransmission consent of commercial
network stations and some superstations (superstations that were not retransmitted by a satellite
carrier as of May 1, 1991) which they intend to locally retransmit. 47 U.S.C. § 325(b). They
contend this requirement protects the copyright owners, whose works are contained in such
signals, in two ways: (1) a traditional fair market value retransmisson rate is guaranteed because
the broadcaster is free to attempt to extract any sum above the zero rate that the market can bear;
and (2) any fees extracted by the broadcaster will ultimately be reflected in future negotiations
between the copyright owners and the broadcasters.®® Thus, they conclude, the copyright owners
are free to capture any alleged increase in the value of their programming which resuits from local
retransmission. #.T. of Padden pgs. 19-20, Tr. 3887, 3946, 3972-73. As to the impact on
satellite carriers, ASkyB argues that any rate above the rate paid by cable operators for local
retransmissions (generally zero) wouid harm ASkyB and perpetuate the economic disadvantage of
satellite carriers. W.T. of Padden pg. 10. Finally, a zero rate will foster "continued availability of
[local] secondary transmissions to the public” because parity with cable operators will encourage
satellite carriers to invest in the expet'lsive equipment required for local retransmissions while a
rate above that paid by its entrenched competitor would discourage such investments. #.T. of

Padden pg. 22; Tr. 3603.

3 Some copyright owners could benefit immediately if their contracts contain performance
clauses based upon viewer ratings. Tr. 3946-47.



The Panel's Adopted Benchmark

Both general approaches advocated by the parties suffer significant flaws. The copyright
owners ul:ge us to utilize the cable network marketplace as a valuation benchmark. However, we
agree with the satellite carriers that the economic model governing cable networks varies
markedly from the economic model governing broadcasters. Broadcasters produce and purchase
programming and attempt to capture broad audiences with free over-the-air signals to satisfy
adverusers -- if they deliver a larger audience, they charge a higher advertising fee. 7. 507, 678-
9. 1842, 2070. Indeed, commercial networks are willing to pay their affiliates to carry the
network signal, containing their national advertising, in order to maximize advertising revenue. I7.
2064-68, 3226. Cable networks rely primarily upon license feeg, based upon viewexf demand, as
their revenue source. While many cable networks also advertse, it appears that the greater their
reliance upon advertising revenue, the lower their license fee. 77. 1900. In shor, carriage of a
cable nerwork by a muitichannel distributor, such as a cable operator or a satellite carrier, is not
the equivalent of a "secondary transmission” of a broadcast station.

The satellite carriers urge us to set a rate based upon the average rate paid by cable
operators under section 111. As discussed supra, satellite carriers provide virtually identical,
arguably superior, services as cable operators but they have captured only a fraction of the
multichannel video market. It might appear eminently reasonable to set compulsory royaity fees
comparable to those paid by their entrenched competitor in order to foster fair competition.
Unfortunately for the satellite carriers, this is not our charge. As we stated supra, Congress has
directed us to find the fair market vaiue of secoxidary transmissions. The compuisory rates

prescribed under section 111 reflect Congressional judgment about the compensabi.ity of network
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programming and the unique regulatory scheme governing cable operators including must-carry
and exciusivity rules. In any event, the compulsory rates prescribed under section 111 are not fair
market rates and cannot be utilized as a benchmark for a fair market valuation.

We adopt the copyright owners' general approach using the most similar free market we
can observe. However, because we recognize that the economics of cable networks differ from
those of broadcasters, we adopt the most conservative analysis - the PBS approach articulated by
Linda McLaughlin. Ms. McLaughlin's analysis yielded a rate of $0.27 per subscriber per month
averaged over the three year statutory period.”” We are more persuaded by Ms. McLaughlin's
analysis of a broad range of basic cable networks as contrasted by Mr. Gerbrandt's attempt to
isolate one or two cable networks with programming most similar to broadcast station
programming or by Dr. Owen's regression analysis. Indeed, our responsibility is to determine the
fair market value of retransmitted broadcast signals with edvertisements and self promotions
intact, not the fair mariet value of the programming contained within those advertisement laden
signals. Programming value is relevant but certainly not dispositive. In light of the different
economic models invoived, the fees ultimately negotiated between satellite carriers and
broadcasters,® in a free market scenario, for secondary transmissions may not directly correlate to
royaity fees negotiated between copyright owners and broadcasters for primary transmissions.
Accordingly, we cannot determine with any confidence that the fair market value of 2 broadcast

station in a hypothetical frez market is closer to the royalty fees paid for USA than for the royaity

% See note 27, supra. We would have preferred a fuller explication of Ms. McLaughlin's
inflation projections but we accept them as unrefuted by any credible evidence of record.

“ See note 17, supra.
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fees paid for other basic cable networks. Similarly, we've no confidence that Dr. Owen's
regression analysis vielded a rate of any significance. Dr. Owen convincingly demonstrated a
strong correlation between cable nerwork programming expenditures and license fees paid for
those cabie networks. However, he failed to demonstrate that broadcasters should be legitimately
plotted on the same graph. As discussed supra, broadcasters purchase programming for free
over-the-air viewing to deliver audiences to their advertisers while cable networks purchase
programming to support license fees. Though we adopt generaily the cable network benchm_ark,
we recognize that this marketplace does not provide a perfect valuation solution. We dectine to
magnify the inherent uncertainty in constructing a hypothetical free market by drawing precarious
inferences. Stated in other terms, we are unconvinced that the fair market value of retransmitted
intact broadcast signals exceeds the fair market value of the 12 basic cable networks that Ms.
McLaughlin examined. Our decision to adopt the more conservative PBS-McLaughlin approach
is further bolstered by " special features and conditions of the retransmission marketplace”,
addressed infra. Though many are not amenable to quantification, they generally militate in favor
of the more conservative benchmark we have selected.
Applying the Statutory Congiderations

Based upon our review of "economic, competitive and programming information
presented by the parties"!, we have adopted the PBS-McLaughiin approach as the most
appropriate benchmark, or starting point, for determining fair market value of retransmitted

distant broadcast signals. We now specifically address each statutory consideration.

* Section 1 19(c)(3)(D).
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[T]he competitive exvironment in which such programming 1s distributed ...
The satellite carriers implore us to promote competitive parity with their entrenched
competitor by setting rates which replicate those prescribed under section 111. For reasons
previously discussed, the royalty rates paid by cable operators cannot provide a basis for
determining fair market value and a mechaﬁical replication would not achieve true parity because
satellite carriers are not burdened by similar regulatory obligations and network programming is
not compensable under section 111. Moreover, in many white areas, satellite carriers do not
directly compete with cable operators.

The satellite carriers also note that, as evidenced by declining dish installation fees and
declining fees per channel, DTH providers fiercely compete with each other. SBCA PFFCL 78
65. However, this competition among carriers, in addition to the competition with cable
operators, may actually tend to increase the marketplace rates for doth cabie networks and
broadcast stations. 7r. /396-97, 1808-13. In any event, no measure of quantification was
adduced.

Accordingly, our consideration of this factor supports adoption of the PBS-McLaughlin
rate.

[Tlhe cost for similar signals in private ... marketplaces®

Our reasoning for adopting the royalty fees paid by multichannel distributors for carriage
of basic cable networks as the most appropriate benchmark is fully set forth supra. We add only

briefly to that discussion here. Implicit in the MicLaughlin analysis is that satellite carriers pay no

2 Section 119(c)(3)(D)).
43 Id
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less than the average fees paid by all multichannel distributors for carriage of the 12 basic cable
networks she identified. Ms. Mci.aughiin opined that satellite carriers indeed pay as much or
more. We need not draw any adverse inference* from the satellite carriers' failure to refute this
evidence. However, we do accept the uncontroverted opinion of Ms. McLaughlin. We similarly
accept the uncontroverted Kagan data, upon whi.ch Ms. McLaughiin based her analysis, as

accurate.

[T1he cost for similar signals in similar ... compulsory license marketplaces*

We have previously set forth our reasoning for declining to adopt as a benchmark the rates
paid by cable operators for retransmitting broadcast signals under their statutory compulsory
license. Accordingly, a detailed discussion of Dr. Haring's methodology for calculating average
cable fees paid under section 111 is unnecessary. Whether the study sample should be confined to
only Form 3 cable operators, as urged by the copyright owners, is of no consequence to a true fair
market analysis. Nor do we render any opinion as to whether rates should be calculated based
upon existing satellite carrier program packages which, depending upon the methodology utilized,
could yield higher rates by several multiples. See e.g., Tr. [158-63, 2996-97. Our review of the
structure and context of the section 111 compuisory license leads us to conclude that, in isolation,

it cannot serve as a vehicle for determining the fair market value of retransmitted broadcast

signals by satellite carriers.*

* See note 28, supra.
4 Section 119(c)(3)}(D)(i).

“ We also find Dr. Haring's alternative argument unconvincing. Dr. Haring suggests that
because satellite carriers' retail revenue per si ;nal has declined since the 1?92 section 119 rates
were set, it would be reasonable to reduce the 1992 rates by a corresponding percentage. This
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However, the satellite carriers have raised a related issue which could potentially shed
light upon fair market valuation -- the history of retransmission consent negotiations. Because in
1993 and 1996 several commercial network owned-and-operated stations failed to extract any
cash remuneration from cable operators beyond the section 111 fees, the satellite carriers reason
that the section 111 fees represent actual fair mariet value. We agree that these retransmission
consent negotiations are relevant to a determination of fair market value and represent poteﬂtiﬂly
probative evidence.’ Unfortunately, the evidence adduced is so vague and replete with qualifiers
as to provide little guidance. For example, on cross examination, SBCA did elicit a concession

from Ms. McLaughlin that some cable systems obtained retransmission consent from ABC and

argument fails analysis. Even assuming arguendo that revenue per signal was a reasonable
barometer of fair market value, the 1992 rates were not established under a fair market value
criterion and cannot be used as a benchmark or starting point for valuation.

“7 The copyright owners adamantly disagree. See e.g., Commercial Networks Reply
PFFCL pg. 24; JSC Reply PFFCL pg. 26; Broadcaster Claimants Reply PFFCL pg. 9; Tr. 4183-
93. They argue that signal retransmission rights are separate and distinct from copyright owner
rights. Because retransmission consent confers no copyright interests, the outcome of
retransmission consent negotiations are irrelevant to fair market value. We cannot fuily agree.
The purpose of this proceeding is to determine the fair market value of retransmitted broadcast
signais; not the fair market value of the copyrighted material contained in those signals. After
paying the royalty fees required under section 111, cable operators must engage in free market
negotiations to obtain certain broadcasters' signals. The tota! payments presumably reflect the
parties assessmeat of fair market value of the retransmitted signals. As the copyright owners
correctly suggest, this total fee may not equate with the total payments which mig/ be negotiated
directly with all copyright owners in a hypothetical frec market. But, we suspect few such
negotiations would transpire. A free marketplace loathes inefficiency. It would likely favor an
arrangement wherein broadcasters have cleared the rights for DTH distribution and negotiate
directly with satellite carriers. We recognize that the broadcasters' cost of purchasing that
clearance is a matter of speculation. Accordingly, the copyright owners correctly argue that we
cannot be certain whether the total retransmission consent payments accurately reflect fair market
value in the absence of the compulsory license. Nonetheless, the retransmission consent
negotiations provide a window into the broadcast retransmrission marketplace within the context
of free market negotiations. Accordingly, they are potentially probative.



35
NBC without paying any cash, * but she also testified that "[s]ome stations obtained cash". 7r.
/650. On cross examination, Mr. Gerbrandt similarly acknowledged that commerciai network
owned-and-operated stations were retransmitted without payment of cash but testified that he was
unsure if cash was paid for retransmisson consent of other broadcast stations. 7r. 2/ 08, 2112
Testimony by SBCA witness, Mr. Shooshan, regarding the retransmission consent negotiations
appeared to be limited to /oca/ retransmissions of ownéd-and-opemted commercial network
stations. Tr. 3235 ("Without that retransmission consent, cabie couidn't carry the local broadcast
signal"); Tr. 3242 (["The history of retransmission consent negotiations] establishes ... a lower
bound on what the networks ... shouid be compensated under a compuisory license, which is
zero." - the rate paid under section 111 for Joca/ retransmissions); #.T. of Shooshan pg. 10
("Cable companies typicaily carry the local network affiliates subject to retransmission consent").
Another SBCA witness, Dr. Haring, similarly appeared to discuss the retransmission consent
negotiations only in the context of Joca/ retransmissions. 77. 3739 ("... I cite the example of
retransmission consent where the end resuit was that cable operators were paying zero to start
with and they were paying zero at the end ..." -- the rate under section 111 for local
retransmissions). No witness testified with respect to the history of retransmission consent
negotiations involving network stations nor owned by the commercial networks. This testimony
upon which SBCA relies lacks sufficient scope and specificity to rebut or modify the PBS-

McLaughlin analysis.*

** But see note 37, supra.

¥ We note parenthetically that the number of superstations carried by satellite carriers has
not grown. #.7. of Desser pg. 17. SBCA cites this fact as evident of the declining value of .
broadcast signals in the DTH marketplace. SBCA PFFCL pgs. 77-78. The Broadcaster Claimants
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[Slpecial features and conditions of the retransmission marketpiace*

The parties identified a myriad of facts and circumstances they deemed relevant to a final
determination of fair market vaiue. We shall address the salient concepts.
1. Satellite Carriers Expand the Reach of Broadcast Signals

SBCA counsel convincingly arguéd that by expanding the penetration of broadcast signals,
satellite carriers benefit tt_le broadcasters and copyright owners by increasing advertising revenue.
The copyright owners' denial defies logic. The fundamental mission of broadcasters is to expand
their audiences to maximize advertising revenues.’! At their own expense and risk, the satellite
carriers developed a DTH market which expands the broadcasters reach at no cost to the
broadcasters. However, we agree that no empirical evidence demonstrating an increase in
advertising revenues was adduced. Though the broadcasters (and hence the copyright owners)

clearly benefit from expanded reach,” these benefits may not be amenable to measurement and

advance an equally respectable interpretation. Broadcaster Claimants Reply PFFCL pg. 9. They
note that superstations which were retransmitted by a satellite carrier as of May 1, 1991 are
exempted from the retransmission consent provisions of 47 U.S.C. § 325. The Broadcaster
Claimants suspect that satellite carriers retransmit onfy those superstations to avoid paying cash
necessary to procure the retransmission consent of other potential superstations.

% Section 119(c)(3)(D)i).

5! PBS does not rely upon advertising per se but rather upon government financing,
corporate underwriting, and viewer contributions. Accordingly, PBS similarly benefits from
additional viewers by furthering their educational mission; increasing the number of potential
contributors; and possibly encouraging additional corporate underwriting (more viewers see the
corporate underwriting "acknowledgements"). Tr. 1270-76.

2 See e.g., Tr. 2222, 2858-62 (Recognizing the benefits of retransmission of their signals
to other markets, some superstations substitute national advertising, in place of local advertising,
in the feed they deliver to satellite carriers for retransmission and they generally cooperate with
the carriers); 7r. /968-69 (Though an examination of demographics is important, atditional white
area viewers should increase network advertising revenues); 7r. 3452 (Some commercial network
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quantification. The copyright owners further argue that because most basic cable networks also
advertise. to the extent that broadcasters do benefit from expanded reach, that benefit is aiready
reflected in the cable nerwork benchmark. We agree 10 a point. Broadcast stations rely upon
advertising revenue to a much greater extent than do cable networks (excepting those cable
networks which command very low or even negative royaity fees®). It naturally follows that the
benefits which accrue to broadcasters have nor been fully reflected in the cable network
benchmark price. Though some downward adjustment from the copyright owners' general
approach seems appropriate, we are unabie to quantify such adjustment. However, our decision
to adopt the most conservative approach (PBS-McLaughlin) reflects this consideration.
2. Market Transactions Provide Additional Compensation to Copyright Owners

The satellite carriers cite agreements between professional sports leagues and
retransmitted superstations that provide compensation, in addition to section 119 license fees, to
copyright owners directly resuiting from DTH distribution. 7r. 398-401, 408-10. Again, it
appears that copyright owners do indirectly benefit from expanded reach provided by satellite
carriers. Though a downward adjustment of the benchmark is conceptually appropriate, we are
unable to quantify such adjustment from the evidence adduced.
3._Commerci 0 2 i iat

A related argument advanced by SBCA addresses the issue of affiliate compensation. See
e.g.. SBCA PFFCL pg. 39. By distributing the signals of the Commercial Networks to white

areas, satellite carriers perceive themselves as "affiliates in the sky" deserving similar

affiliates substitute national advertising for local advertising in cooperation with satellite carriers).

B See e.g., Tr. 1900-03.
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compensation. The Commercial Networks counter that their relationships with affiliated stations
are complex and interdependent. Local affiliates add local programming, particularly local news,

tailored to enhance the attractiveness of the Commercial Networks to the local audience.

Affiliates also build goodwill by promoting Commercial Network programming and by actively
participating in local civic affairs. #.7. of Sternfeld pgs. 13-16. We agree that satellite carriers
are not the functional equivalents of affiliated stations. But as we stated supra, satellite carriers
do enhance the value of all broadcast signals they retransmit by penetrating new markets. Again,
our decision to adopt the most conservative approach (PBS-McLaughlin) reflects this |
consideration.

4__Exclusivity Rules
. In the 1970s, the FCC promuigated syndicated exclusivity rules to protect local broadcast

stations which purchased the exclusive rights to broadcast certain syndicated programming.
Cable operators were required to black out such programming from any distant signal
retransmitted into that local market. In 1980, the FCC repealed the syndicated exclusivity rules.
79 F.C.C. 2d 683 (1980). Consequently, the Tribunal imposed a syndex surcharge on Form 3

1 cable operators to compensate copyright owners for the loss of their ability to sell exclusive
programming. 47 FR 52146 (Nov. .19, 1982). However, in 1990, because the FCC reinstated
blackout protection with respect to cable operators (but not satellite carriers), the Tribunal
removed the syndex surcharge and cable royalty payments declined about 20%. 57 FR 19052
(May 1992). At the 1992 satellite rate adjustment proceeding, the panel observed that while
copyright owners could demand blackout of programming retransmitted by cable, they had no

|
} O comparable protection with respect .0 programming retransmitted by satellite carriers.
|
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Accordingly, the panel recommended, and the Tribunal adopted, a 20% surcharge for satellite
retransmission of superstation signals.* /d.

The copyright owners cite this continuing lack of syndicated exclusivity protection (and
analogous protection under the "Sports Rule") vis-a-vis satellite carriers as a special feature of the
retransmission marketplace warranting an upward adjt._lstment of the benchmark. See e.g., JSC
PFFCL pg. 66: W.T. of Desser pg. 34. We tend to agree conceptually. However, the copyright
owners failed to adduce any quantifying evidence to Justify an adjustment. Unlike our
predecessors, we are bound by the solitary fair market value criterion and, absent empirical data,
cannot presume that 2 20% surcharge would be an appropriate fair market surcharge today.
5._Compensability of Commercial Network Programming - the 4 to 1 Ratio

As previously addressed, commercial network programming is explicitly noncompensable
under section 111, but is compensable under section 119. See notes 12 and 13, supra. In 1992,
our predecessor panel apparently adopted the original Congressional reasoning behind the 4 to 1
ratio (the copyright owners of commercial network programming had already received full
compensation for nationwide distribution). But because they found that in 1991 the proportion of
network programming had declined to about one-half of the typical affiliate's program day (down
from 75%), they contemplated a 2 to 1 ratio (a royalty rate for network stations 50% that of
superstations). However, afier applying the controlling statutory criteria, they concluded that 2
unitary rate would cause "industry disruption” and apparently settled upon a 3 to 1 ratio. 57 FR

19052 at 19060-61 (May 1992).

% The surcharge would not apply if ail of the programming contained in the superstation
signal were free from syndicated exclusivity protection under FCC rules. 57 FR 19052 (May
1992).
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This reasoning is inapposite to the current section 119 fair market value criterion. We
agree with the SBCA position that we are not bound to set a unitary rate -- “the pay-in may not
necessarily correlate to the pay-out." /d at 19052. However, whatever rate we set must be based
upon a fair market valuation. We find no credible evidence that retransmitted network stations
are worth less than retransmitted superstations. Indeed, even assuming arguendo, we were to
conclude that network programming is worth less, or even wholily uncompensable, we find no
record support for any particular ratio -- no evidence was adduced as to the present day average
proportion of network to non-network programming. And imposition of the original 4 to 1 ratio
by rote, merely to replicate section 111 rates, would not be consistent with a fair market value

analysis.

6. Many Satellite Carriers Deliver High Resolution Digi
to Subscribers

SBCA argues that, uniike cable operators, satellite carriers enhance the value of broadcast
signals by deﬁvering digital quality pictures and sophisticated electronic guides to their
subscribers. 7r. /87, 3230. We agree, but no quantifiable benefit was identified and no evidence
adduced that this benefit would materially affect fair market value - the rate negotiated in a
hypotheticai free market.

7 Costs o ing with th ite Area Restrictio

Satellite carriers incur considerable costs in order to comply with the "unserved
households" restrictions prescribed pursuant to section 119(a)(2)}(B). These extra costs, they
contend, diminish the value of commercial network signals which would be reflected in a free

market transaction. W.T. of Parker pg. 19; Tr. 2341-46. We agree that the satellite carriers incur
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COsts to retransmit network signals that they do not incur when carrying a cable network.
However, SBCA was unable to quantify those costs. Moreover, we are unconvinced that in 3
hypothetical free marker. as a result of these extra costs uniquely incurred by satellite carriers,
broadcasters would necessarily agree to "discount" their product Proportionally, if at alj. We,

therefore, decline to attempt any adjustment of the benchmark rate,

8. Under a Compuisory License Settinmﬁroadcg;eQ Save the Costs of Cleadng their Sign als

should not be raised without considering the broadcasters’ cost savings. See SBCA Reply PFFCL
pg.69. We tend to agree with both of SBCA's premises but not its conclusion. In a hypothetical
free market, it is quite conceivable that the higher the costs broadcasters must pay to clear their
signals for DTH distribution, the higher the royalty rates they would charge sareilite carriers.
Accordingly, the impact of high clearance costs on fair market value (based upon a hypothetical
free market analysis) could be positive rather than negative. No adjustment to the cable nerwork
benchmark is required. Merely because the rates we set shall be paid under the compulsory

license (Whereby broadcasters have no necessity to clear the rights), the broadcasters will not
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enjoy a windfall as SBCA seems to imply. The royalty payments are, of course, subject to
distribut.ion to all copyright owners.
9_Section 119 "Sunsets" after 1999

Satellite carriers note that cable operators enjoy the competitive advantage of greater
certainty and stability with respect to the séction 111 compulsory license while section 119, by its
own terms, is temporary. W.T. of Shooshan pg. 6. We agree but, again, our charge is to
determine a fair market rate; not to achieve absolute competitive parity with cable operators.
Accordingly, even if quantified, no benchmark adjustment would be appropriate.
10._Launch Support

SBCA correctly notes that some programmers actually pay cabie operators to carry their

newly launched cable networks. 77. 254, /389. However, launch support is not paid for

* established cable networks such as those studied by Ms. McLaughlin. 7r. 2074. Hence, no offset

to the McLaughlin benchmark is appropriate.

11. Broadcast Signals Contain Local Pro i Little Value to Satellite Carrier Subscribers
Satellite carriers contend that to the extent primary transmissions (which are being

secondarily transmitted), contain programming produced by primary transmitters for their local

markets (e.g., station-produced local news and community events), that programming has little

value to subscribers in distant markets. A satellite customer in Arizona probably has little interest

in local news from Raleigh-Durham. Tr. /553-54. While we generaily concur with this

assessment, no adjustment from the benchmark is appropriate. We are attempting to set a rate
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which most closely approximates the average** fair market value of reransmutted broadcast
signals. As frequently stressed by the satellite carriers, the value of the programming contained in
each signal varies widely among broadcast signals and cable network signals. By exampie, some
viewers may have no interest in the local news programming of a particular retransmitted
commercial network affiliate but may generally prefer the commercial network programming to
that of the basic cable networks. The satellite carriers themseives implore us not to base a fair
market value determination upon this kind of analysis of primary transmission programming.
12. The Primary Broadcast Transmission is Free to the Public

Satellite carriers contend that because primary transmissions of broadcast stations are
broadcast free over-the-air to the public, this implies a zero fair market value of retransmissions.
This argument is unpersuasive with respect to distant retransmissions™ because the signals are
retransmitted outside its licensed geographic area into distant areas where acceptable quality
signals are generally nor available free over-the-air.
13._Advertising Inserts

The final two "special features” that we shall address, "advertising inserts” and "uplini
costs," present among the most challenging issues for the Panel to resoive. As they have
consistently throughout these proceedings, counsel ably argued their respective positions.

Cable networks typically grant multichannel distributors, such as cable operators and

satellite carriers, a certain number of time slots or "availabilities” to insert advertising. This

* Of course, if warranted by the evidence adduced, we may categorize signals and
establish separate rates for each category as did our predecessors.

* See our discussion of local retransmissions infra.
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insertion generates revenue for the muitichannel distributor which can defray the cost of the
license fees in an amount equivalent to about $0.08 per subscriber per month. W.T. of Haring pg.
10; see aiso Tr. 2078-89, 2196-98 (Mr. Gerbrandt attempting to explain SBCA Exh. 35X which
implies even higher advertising insert revenues) and Tr. /824-25; note 32, supra (Dr. Owen
deducted $0.08 to account for lack of advertising inserts). By contrast, satellite carriers are
legaily precluded from inserting advertising into lretransrnitted broadcast signals. They must
retransmit the signal intact without alteration. 17 U.S.C. § 119(a)(4). Accordingly, the satellite
carriers naturally argue that because the benchmark is based upon the rate paid by muitichannel
distributors to cable networks, we must deduct $0.08 to obtain the "real cost” of cable networks.
The copyright owners counter that most satellite carriers don't insert advertsing into cable
network signals anyway. Indeed, HSD carriers don't possess the technology to insert advertising.
Tr. 1622-23. Moreover, multichannel distributors appear to pay the same cable network license
fee regardless of whethex; they insert advertising. 7r. /623-24, 2198-99.

If this last assertion is accurate, one would expect that in a hypothetical free market
negotiation, broadcasters would similarly decline to reduce their license fees to satellite carriers
for their lack of advertising availabilities and no benchmark adjustment wouid be appropriate.
Both Ms. McLaughlin and Mr. Gerbrandt opined that, based upon their knowledge and |
experience, neither the availability of advertising inserts, nor the carriers ability to insert, affects
the prices that cable networks charge. /d They did not support this opinion with any
documentary evidence or empirical data. However, the satellite carriers allowed this testimony to
stand essentially unrefuted. Indeed, Dr. Haring was explicitly invited to render an opposing

opinion but forthrightly declined 7r. 3/37-40. In the final analysis, we accept the copyright
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owners' expert testimony and decline to deduct $0.08 from the benchmark as advocated by the

satellite carriers.

14 _Extra Uplink Costs

The license fees paid to cable networks include delivery of their signals. The cable
networks incur the cost of uplinking their signal, arranging for transponder time, and downlinking
the signal. By contrast, under the compulsory license scheme, muitichannel distributors pay for
dccess to the signal only. The multichanne| distributors, such as sateflite carriers, incur the costs
of delivery. Cable Operators incur an average cost of approximately $0.65 per subscriber per
month to retransmit broadcast signals in addition to royalties paid. Accordingly, the satelilite
carriers naturally assert that these costs should be deducted from the benchmark rate. 77 3094,
3130-31; W.T. of Haring pgs. 9-10. The copyright owners counter with an argument akin to that
they advanced vis-a-vis advertising inserts. Cable network license fees do not vary based upon
the muitichannel distributors' costs. 7r. 2199, 2528. Accordingly, one would not expect
broadcasters to offer discounts to compensate multichanne] distributors in a hypothetical free
market for their additional costs, Again, we must agree with the copyright owners. The record is

devoid of any credible evidence to the contrary. Mr. Parker was invited to demonstrate whether
carrier costs impacted the rates negotiated between satellite carriers and cable networks. He
could not. Indeed, Mr. Parker conceded, for example, that despite additional costs incurred by
DBS carriers (beyond those of HSD carriers), DBS operators were unable to negotiate lower
rates on that basis. 77, 2528 Moreover, he declined to urge the Panel to set a discounted rate for
DBS carriers to account for their higher costs than HSD carriers. 7r. 2398-99, We must similariy

decline to discount the cable net. vork benchrark to account for higher delivery costs of broadcast
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signals.
[T]he economic_impact of such fees on copyright ownerss
The parties devoted little hearing time to this issue. We accept the obvious, general
notion that higher royalty rates provide greater incentive to copyright owners while lower rates
would render broadcast stations a "... less attractive vehicle at the margin for program suppliers."

Tr. 1465-66.

[T]he economic impact of such fees on ... satellite carriers:® and the impact on the

continued availability of secon transmissions to the public

Obviously, higher section 119 rates will potentially reduce the marginal profits of satellite
carriers unless they successfully pass on the increase to their distributors or subscribers (if demand
is inelastic). Although Ms. McLaughlin did not perform a demand elasticity study, she testified
that after the 1992 rate increases, the number of broadcast stations retransmitted and the
percentage of satellite subscribers to retransmitted broadcast signals remained constant % W.T. of
McLaughlin pg. 9; Tr. 1630, 1786. She concluded that despite an increase in the compulsory rate
to $0.27 per subscriber per month, the number of subscribers to retransmitted broadcast stations
would continue to grow at substantially the same rate as the number of satellite subscribers
generally. 7r. 1628-33. Ms. McLaughiin also examined the retail prices charged by satellite

distnibutors and conciuded that if the rates for retransmitted broadcast signais were increased to

57 Section 119(c)(3)(D)(ii).
58 Id
% Section 119(c)(3)(D)(iii).

® She couid not ascertain if the 1992 price increa-es were passed on to the subscribers.
Tr. 1638-40.



retransmitted distane broadcast signals.

Local Retmnsmissions = ASkyB
====_=<ilansmissions — ASkyR

As we noted supra, PBS and JSC filed Separate motions to dismiss, as a marter of law, the
rate request of ASkyB. PBS moved only for dismissal of ASkyB's rate request with respect to the
local retransmission of network signals while JSC moved for dismissal with respect to both

‘network and superstation local retransmissions
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1. Network [ ocal Retransmissions
17 U.S.C. § 119 (a)(2)(B) provides:

The statutory license [for network stations] shall be limited to secondary transmissions to
persons who reside in unserved households. (emphasis added).

An "unserved household" is defined under 17 U.S.C. § 119 (d)(10) and provides in pertinent part:
The term "unserved household", with respect to a particular television network, means a
househoid that
(A) cannot receive, through the use of a conventional outdoor rooftop receiving antenna,
an over-the-air signal of grade B intensity ... of a primary network station affiliated with
that network ...

Accordingly, network signals generally may not be retransmitted to the local coverage
area of local network signals.? The separate rate request of ASkyB is explicitly intended to apply
to retransmission of network signals to served households.® Section 119 does not provide a
compuisory license for these retransmissions. Hence, we lack subject matter jurisdiction to set a
rate for local retransmissions of local nenwork signals.

ASkyB's opposition is founded on three grounds. First, they assert that the Copyright
Office has already ruled on this issue. Secondly, they argue that the section 119 unserved areas

limitation applies only to areas unserved by other affiliates of the same network. Thirdly, they

argue that the motions are untimely and unfairly prejudicial. We disagree.

¢! Under section 119, "networks" include PBS stations. 17 U.S.C. § 119 (d)(2)(B).

62 There may be rare instances where households are situated within the local market of a
network station (defined under 17 U.S.C. § 119 (d)(11) as "the area encompassed within a
network station's predicted Grade B contour™), but cannot receive signals of Grade B intensity.
These households qualify as unserved but, under section 119, ASkyB would pay the conventional
"rate for non-local signais". W.T. of Padden note 4.

8 W.T. of Padden page 3.
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By letters dated September 17, 1996 and October 4, 1996, JSC requested the Copyright
Office to rule upon the legal permissibility of requests for separate local retransmission rates and
requested a bifurcated or prefiminary proceeding to resolve these issues. By Order of October 29,
1996, the Copyright Office rejected JSC's request for a Separate proceeding. It further declined to
rule upon the legal issues raised by ASkyB's request, apparently viewing JSC's arguments as
“standing" challenges. Whether the Copyright Office properiy characterized JSC's objections as
relating to standing rather than fundamental jurisdiction is now moot. The Copyright Office did
not reach the merits or substance of the JSC arguments articulated in its pending motion. The
Copyright Office clearly reserved these issues for the Panel to resoive.

With respect to the second argument raised by ASkyB, it has utterly failed to support its
unique interpretation of the section 119 unserved areas limitation with any legal authority. We
acknowledge that an amendment of section 119 to allow such retransmissions may be reasonable
and appropriate. Local retransmission of nerwork signals would ot appear to undermine the
network-aﬁliate- relationship. But we are not legisiators. The existing language of section 119
regarding unserved areas is clear and unambiguous.

Finally, ASkyB cites no authority for the proposition that the pending motions were
untimely filed. Nor can ASkyB legitimately claim unfair prejudice. For the sake of econon"ny, JSC
diligently attempted to resolve these issues prior to the evidentiary hearing. Moreover, at the
outset of the hearing, both JSC and PBS openly expressed their intention to file motions to
dismiss. 7r. 48, 50. ASkyB was not untairly prejudiced by the motions.

2. Superstation Local Retransmissions

JSC additionally moves to dismiss the rate request of ASkyB with respect to local
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retransmissions of superstations on the ground that Congress did not envisage a zero rate for any
retransmission under section 119. We find no merit in this argument. Congress directed the
Panel to determine the fair market value of retransmitted signals and the Panel is not preciuded
from establishing reasonable categories with separate rates for each category. Accordingly, it is
certainly conceivable that we might determine the fair market value of a particular category to
approach zero.
3. Rulings on Motions to Dismiss

The Panel grants the motion of PBS and grants in part, and denies in part, the motion of
JSC. The separate rate request of ASkyB with respect to locally retransmitted network signals is
dismissed for lack of subject matter jurisdiction. The Panel shall proceed to determine the fair
market value of locally retransmitted superstation signals.
The Fair Market Value of Locally Retrangmitted Superstations

ASkyB claims to be developing the technology to retransmit local signals within the
respective stations' local maricet as defined under section 119(d)(11) (within stations' Grade B
contours). 7r. 373/. Currently, a satellite subscriber who desires to view local broadcasts must
utilize an A-B switch in conjunction with a conventional antenna or additionally subscribe to a
cable service. W.T. of Shzw pg. 2. There is no guarantee that this innovation will prove
technologically or commercially viable. See e.g., Tr. 3655; ASkyB PFFCL pg. 2. However, this
potential development promises to significantly promote competition within the multichannel
video marketplace and confer important benefits to subscribers. Moreover, should ASkyB

ultimately decline to pursue local retransmissions, other similar ventures could shorily appear on
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the horizon.* Accordingly, it is appropriate to set a rate for local retransmissions of superstations
during the prescribed period of the statutory compulsory license.

The task facing the Pane is particularly challenging because neither side presented any
empirical data or study to Support a particular fair market value rate. The cable network analyses,
including the PBS-McLaughlin study, performed by the copyright owners are inapposite to local
retransmissions. The license fees paid by multichannel distributors for cable networks simply
cannot serve as a benchmark for the fair market value of broadcast signals that are retransmitted
almost exclusively to subscribers who can obtain the same signal free over-the-air. Unfortunately,
ASkyB did not, or could not, provide a true fair market valuation study. Indeed, no similar free
market exists from which to draw data. The Panel must base its decision essentially upon expert
opinion testimony.

In assessing thé enumerated considerations of section 119 (see discussion supra), ASkyB
did present compelling expert testimony in support of a zero fair market raté. % Local
retransmission of broadcast stations benefits the broadcast station and the copyright owners of the
programming. If a local broadcast station is not available on a satellite carrier service, subscribers
to that service are less likely 10 view that station. The viewer may not wish to install an A-B
switch/antenna or additionally subscribe to a cable service or may find the system too

inconvenient for regular use. Accordingly, retransmission of the local station prevents audience

% See Panel Order of August 6, 1997 permitting EchoStar Communications Corporation
to adopt the evidence adduced and the PFFCL filed by ASkyB.

 As addressed supra, we disagree with the ASkyB interpreta*ion of "fair market value”.
Nonetheless, certain opinions and arguments expressed by ASkyB remain relevant to a true fair

market value determination.
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(and advertising revenue) loss. Indeed, local broadcast stations would likely welcome carriage by
satellite carriers, or any other multichannel distributor, retransmitting into their respective
markets. The history of retra.nstﬁission consent negotiations, discussed supra, appears consistent
with this desire.® A zero rate would also seem consistent with Congressional reasoning behind
their decision to require no royalty payments by cable operators under section 111 for distant
retransmissions of network progMg." The copyright owners have already sold the rights to
transmit their programming to the entire local market. They have been fully compensated and are
not injured by retransmission into the same market. Ir. 3576, W.T. of Padden pgs. 18-19. We
recognize that copyright owners are free to atternpt to obtain additional compensation for this
separate use of their work. We simply believe they would likely fail in that endeavor.

No finder of fact can be expected to anticipate all of the complexities of a hypothetical free
market negotiation and prédict a precise rate. However, in the local retransmission context, we

believe the parties would likely negotiate a rate of zero % Indeed, because satellite carriers are not

consent negotiations lacks sufficient precision to establish a fair market value, or rebut an
empirical study, but the evidence does corroborare an otherwise unrefuted fair market value rate
of zero with respect to local retransmissions. We also note here ASkyB's assertion that because

% See note 13, supra.

 We recognize that satellite carriers currently pay the rates prescribed under the section
119 compuisory license for retransmission of superstations to al/ of their subscribers including
those subscribers residing within the Grade B contours of where the signals are originally
broadcast. See 7r. 2/4. However, we believe a rate of zero would likely be negotiated in a free
market with respect to these subscribers.
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subject to must-carry rules ® it is conceivable that some broadcasters would be willing to pay for
retransmission carriage. See 77, 3812-13.

The copyright owners cite record testimony that the ability to retransmit jocaj broadcast
stations (including superstations) would be of great value to ASkyB and "wil result in substantial
revenues.” JSC PFFCL pg. 73: see also PBS Reply PFFCL pgs. 19-20. Accordingly, they argue,
the fair market value of retransmitted broadcast stations cannot be zero. This reasoning fails the
copyright owners' own interpretation of fair market value as the rate that would be negotiated in a
free market. ASkyB and the copyright owners benefit from local retransmissions; We are
unpersuaded that in a hypothetical free market, superstations would risk non-carriage in their local
markets by insisting upon cash payments. Admittedly, our conclusion is based upon the opinion
of expert witnesses (Padden and Shew) unsupported by empirical evidence » and anecdotal
corroborating evidence (retransmission consent negotiations of 1993/ 1996). However, our
charge is to establish royalty fees that "most clearly represent the fair market value of secondary
transmissions." We find the rate thag most clearly represents the fair market vaiue of local

Superstation secondary transmissions is zero.

® The copyright owners argue that a zero rate would not establish absolute parity with
cable operators who are uniquely subject to must-carry and other regulatory burdens. We agree.
But as we have frequently stated, our statutory mission is to determine fair market value; not to
achieve or ensure parity. Must-carry, retransmission conseat, or other regulatory ‘eatures are
matters for Congress or other regulatory bodies to explore if appropriate.
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DETERMINATION AND ASSESSMENT OF COSTS

In accordance with the foregoing Discussion and Findings, the Panel determines pursuant
to 17 U.S.C. § 119(c)(3), that the compulsory license fees to be paid from July 1, 1997 through
December 31, 1999, by satellite carriers for the right to retransmit broadcast station signais to the
public for private home viewing should be as follows:

$0.27 per subscriber per month for all distant broadcast retransmissions; and

$0.00 for all local, as defined under section 119(d)(11), superstation retransmissions.

To the extent the parties' PFFCL are consistent with this Report, we accept said findings.
To the extent they vary, we reject them.

Pursuant to 37 CFR § 251.54(a)(1), the Panel determines that the entire cost of this
arbitration proceeding should be borne equally by the respective sides, the copyright owners on

the one side and the sateﬁite carriers (including ASkyB) on the other.

CERTIFICATION BY CHAIRPERSON

Pursuant to 37 CFR § 251.53(b), on this 28th day of August, 1997, the Panel Chairperson
hereby certifies the Panel's determinations contained herein.

‘ /@(/M

dnorable Lewis Hall Gricth,
Chairperson

7
onorabie John W. Cooley, v/

Arbitrator




APPENDIX |

Definitions:

IN EVIDENCE -- Admired into evidence by CARP Pane| prior t0 4/17/97.
ADMISSIBLE WITHOUT OBJECTION -- Parties agree that exhibit may be admitted into
evidence, but that admission cannot be treated as binding precedent for admissibility of
additional exhibits.- '

ALL OTHER EXHIBITS -- May be used only to clarify testimony of a witness concerning
the exhibit that was shown to and discussed with that witness.

SBCA DIRECT EXHIBITS

1 United Video Pre-1989 Cabje Copyright Refunds. 3/10/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

2 Southern Satellite Pre-1989 Cable Copyright Refunds, 3/3/95 (Parker 4/8)
Marked: 2891; Received IN EVIDENCE 2892 by motion at hearing

3 EMI Pre-1989 Cable Copyright Refunds, 3/3/95 (Parker 4/8) Marked: 28911,
Received IN EVIDENCE 2892 by motion at hearing

4 Revised Table JH-1 "Copyright Royaities Paid by Cable Television Operators
Under Section 11 1 (1992-1995)" (CONFIDENTIAL) (4/10 Haring) Marked: 3061:
Received IN EVIDENCE 3057 by motion at hearing

5 Haring Testimony Errata re JH-1 (CONFIDENTIAL) (4/10 Haring) Marked: 306
1; Received IN EVIDENCE 3067 by motion at- hearing

6 Revised Table JH-3 "Rate Card - Selected Cable Networks (1992, 1995,
1997)" (4/10 Haring) Marked: 3062; Received IN EVIDENCE 3067 by
motion at hearing

7 Haring Testimony Errata re JH-3 (4/10 Haring) Marked: 3062; Received IN
EVIDENCE 3067 by motion at hearin

8 Revised Table JH-5 "Netlink "One-Stop’ Program Package Prices (1992,
1995)" (4/10 Haring) Marked: 3064: Received IN EVIDENCE 3067 by
motion at hearing



SBCA CROSS EXHIBITS

1X Donaldson, Lufkin and Jenrette. JT4 (Trautman 3/13) Marked: 2961
2X  Cable World Article (Trautman 3/13) Marked: 212

3X Broadcasting & Cable 5/13 (Desser 3/14) Marked: 378

4X  Chicago Professional Sports v. NBA, 95 F.3d 595 (7th Cir. 1996) (Desser 3/14)
Marked: 388; ADMISSIBLE WITHOUT OBJECTION (official notice)

5X  Desser Pre-filed Testimony - 1991 Satellite Rate Adjustment Proceeding
(Desser 3/14) Marked: 419; ADMISSIBLE WITHOUT OBJECTION (prior
testimony already incorporated by reference)

6X Desser Live testimony - 1991 Satellite Rate Adjustment Proceeding (Desser 3/ 145
Marked: 420; ADMISSIBLE WITHOUT OBJECTION (prior testimony
incorporated by reference)

7X  Kagan Cable TV Programming (Desser 3/14) Marked: 456; Withdrawn: 459

O 8X  Kagan’s The State of DBS 1996 pp. 134-135 (Desser 3/14) Marked: 495

9X  Congressional Record 11/29/94 - Hughes statement (Olson 3/17) Marked: 634;
ADMISSIBLE WITHOUT OBJECTION (Official Notice)

10X SHVA Hearings 1/27/88 (Olson 3/17) Marked: 714; ADMISSIBLE
WITHOUT OBJECTION (Official Notice)

11X WPIX Program Listing 3/23/97-3/29/97 (Graff 3/18) Marked: 833
12X Comparagraph - WGN/KTLA/WPIX Weekdays Schedule (Graff 3/18) Marked: 852

13X Satellite Orbit March 1997 - C-band Satellite program schedule (Hummei 3/18)
Marked: 954

14X Decision in 1989 Cable Royalty Dist. Proceeding (April 27, 1992) (Kessier 3/18)
Marked: 1011; ADMISSIBLE WITHOUT OBJECTION (official notice)

15X Jack Valenti Transcript 12/20/95 (Kessier 3/18) Marked: 1021, ADMISSIBLE
WITHOUT OBJECTION

16X Decision in 1991 Satellite Carrier Rate Adjusunent Proceeding (May 1, 1992)
(cross-reference: SBCA 36X) (Cooper 3/19) Marked: 1094; ADMISSIBLE
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Dr. Loonard N. Roid

Professor and Departmeant Head
Department of Advertising & Publie Rolations
Grady Collegec of Journalism and Mass Communication
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August 1991
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I. INTRODUCTION

In previous proceedings before the Copyright Royalty
Tribunal (CRT), the Joint Sports Claimants (JSC) presented
surveys designed to measure cable operators’ perceived value of
sports programming in relation to other categories of distant-
signal non-network programming. The surveys, conducted first by
the advertising agency of Batten, Barten, Durstine, and Osborne
(BBDO), and later by the consulting firm of Browne, Bortz &
Coddington, Inc. (BBC), used the constant sum technique to
establish program-category valuation of randomly selected samples
of cable operators. In the same proceedings the Motion Picture
Association of America (MPAA) presented studies based on A.C.
Nielsen audience data. These studies were offered as evidence of
the amount of cable subscriber "viewing" that each distant-signal
program category received.

The CRT said that it accorded "far greater weight" to the
MPAA viewing study than to the constant sum surveys in allocating
the 1983 cable copyright fund (see p. 12808 of 1983 Final
Determination). The CRT favored the MPAA viewing data for two
primary reasons (see p. 12808-12809).

The first reason involved the relationship between the

survey results and actual behavior. The CRT concluded that the
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signals. Second, the interviews in the 1989 survey were
conducted in late 1989 and early 1990.

It should be noted that I was retained by the Joint Sports
Claimants prior to their conducting the 1989 survey, and that I
recommended the foregoing changes in consultation with Bortz &

Company .

II. PURPOSE OF REPORT

I have been requested by the Joint Sports Claimants to
comment on the CRT’s concern with the constant sum technique --
specifically, the relationship between constant sum survey
results and actual behavior. I also have been asked to evaluate
the MPAA viewing study in light of the CRT’s concerns regarding

behavior and recall.

III. SUMMARY OF VIEWS

The constant sum technique, such as that employed in the
1989 JSC survey, is a valid and well-accepted research tool. It
is often used in marketing research because:
# it is simple in design and easy to use.
*Iits measurement properties allow the
application of sophisticated statistical

procedures.

% it reveals relative comparative judgments
of items in an alternative set.

# it eliminates consistent positive,
negative, or neutral response patterns.
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The above views are discussed more fully in the following
pages. By way of summary,_i believe that the constant sum
technique is an appropriate research tool to determine (among
other things) how cable operators would likely have allocated
their program rights payments. Also, from the standpoint of the
CRT's concerns regarding behavior and recall, I see no valid
reason to favor the MPAA’s viewing studies over the JSC’'s

constant sum surveys.

iV. DISCUSSION
A. Tho Constant Sum Meaguxa

e e e it st et et

1. Character of tho Constant Sum Scalg

The constant sum scale was introduced to the field of
marketing research through the work of J. P. Guilford and W. S.
Torgerson. Both Guilford and Torgerson were psychologists who
published major books on psychological measurement: Guilford
published Psychometric Methods in 1954, and Torgerson published
Theory and Methods of Scaling in 1958.

The constant sum scale is a widely accepted and often-used
measurement tool in marketing research (see for example, Alreck
and Settle, 1985; Axelrod, 1986; Churchill, 1983; Green and Tull,
1978; Hugﬁes, 1971; Parasuraman, 1986; Peterson, 1988; Tull and
Hawkins, 1987). The measurement technique is used for concept

testing, price sensitivity studies, simulated shopping studies,

advertising testing, and segmentation research (Axelrod, 1986) .
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‘ i i
te.) or $ct1v1ty (e.g., purchase behavior) are allocated among

two or hote alternatmves (Churchill, 1983; Peterson, 1988; Tull




and Hawkins, 1987). The proportions to be allocated are
numerically defined, generally 10 or 100 points (Tull and
Hawkins, 1987). The allocation is based on each respondent’s
perceived judgment of the alternatives being evaluated, and
provides diagnostic information on the relative preference for
and importance of each alternative in the alternative set
(Churchill, 1983; Tull and Hawkins, 1987). According to Robert
Peterson (1988), the constant sum scaling technique allows fine
discriminations to be made among evaluated alternatives, based on
respondents’ relative judgment of tﬁe alternative set.

As a scaling technigque, the constant sum scale falls into
the comparative scale category. Unlike the noncomparative rating
approach, comparative scales involve judgments with direct
reference to the other alternatives being evaluated. That is,
subjects are asked to evaluate each alternative relative to the
others in an alternative set.

As a comparative scaling technique, the constant sum scale
has a natural starting point of zero, which means the sum to be
divided is fixed across all respondents (e.g., lowest possible
rating is zero; the highest possible is one hundred)
(Parasuraman, 1986). Alternatives can be evaluated two items at
a time in a paired-comparison procedure or more than two at a
time in a gquadric procedure. According to Donald S. Tull and Del

1. Hawkins (1987), the quadric procedure is most common in
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17X
18X
19X

20X

22X
23X
24X

25X

31X
32X

33X

WITHOUT OBJECTION (official notice)
“Programmers Warehouse” (Cooper 3/19) Marked: 1106
Other Comparisons (Cooper 3/19) Marked: 1108

CPB Web Page (Wilson 3/19) Marked: 1268

PBS Fiscal Year 1995 Contributions, PBS 0147-0148 (Wilson 3/19)
Marked: 1282; ADMISSIBLE WITHOUT OBJECTION

Kagan Article 4/30193 (Wilson 3119) Marked-. 1303; ADMISSIBLE
WITHOUT OBJECTION (PBS P. 0149 ONLY)

PBS 0153 (Wilson 3/19) Marked: 1306

Crandall Testimony (Crandall 3/20) Marked: 1376

New York Times Commentary 9/13/89 (Sternfeld 3/20) Marked: 1524
Video-. Piece from NBC for "By Satellite” (Sternfeld 3120) Marked: 1539

Broadcasting & Cable article "Does Sky Have a Limit" (Sternfeld 3/20)
Marked: 1564

Norman Hecht Study 4/93 (McLaughlin 3/22) Marked: 1642

Kagan Cable TV Programming 9/30/95 p. 5 of 12 (first page only of SBCA 7X and
35X) (McLaughlin 3/22) Marked: 1664

"News Corp Makes S1 Billion Bid to Enter US Satellite TV Market” (McLaughlin
3/22) Marked: 1741

From Owen/Wildman’s "Video Economics” p. 24 re Network Economics (Owen
3/24) Marked: 1863; ADMISSIBLE WITHOUT ORJECTION

Modem Models of Program Choice Pp. 125-126 (Owen 3/24) Marked: 1881;
ADMISSIBLE WITHOUT OBJECTION

"Big Year for Big Four" Broadcasting & Cable 3/3/97 pp. 4-5 (Owen 3/24) Marked:
1895

"Earnings Roundup - GE Gets Record Revenues” Broadcasting & Cable 1/16/97
pp. 4-5 (Owen 3/24) Marked: 1897



- 36X

37X

38X

Gerbrandt transcript 12/12/95 (Gerbrandt 3/25) Marked: 2067

Cable TV Programming 9/30/95 p. 5 of 12 (JSC 0043) (cross-reference: SBCA 7X
(pp. 5. PBS 0014-0015): (SBCA 28X) (Gerbrandt 3,25) Marked: 2078:
ADMISSIBLE WITHOUT OBJECTION (Portion only -- p. JSC 0043. redact
bortom 1/3 of page) NOT confidential

1991 Satellite Carrier Rate Adjustment Proceeding (May 1, 1992)
(cross reference: SBCA 16X. p. 19052 only) (Gerbrandt 3/25) Marked: 2125

Kagan graph "Prime Time Viewing Trends" from The Economics of TV
Programming & Syndication 1996 p. 40 (Gerbrandt 3/25) Marked: 2126

Gerbrandt transcript 12/13/95 (Gerbrandt 3/25) Marked: 2132

JSC DIRECT EXHIBITS

1

1B

Errata Corrections to be Made to the Direct Written Testimony of Edwin S. Desser

Dec. 1996 FCC Video Competition Report Marked: 3061; Received IN
EVIDENCE 3067 (by motion at hearing) .

JSC CROSS EXHIBITS

1X

2X

X

4X

5X

6X

7X

8X

Sky Report 3/18/97 (Parker 4/7) Marked: 2357
Echostar DBS Report 1/22/97 (Parker 4/7) (Padden 4115) Marked: 2362
Cable-Telco Report 3/24/97 (Parker 4/7) Marked: 2365

Copyright Owners’ Reguest for Documents letter to PG/JIDS 12/12/96 (Parker
4/7) Marked: 2400

Satellite Carriers’ Response to Copyright Owners Joint Document Request
12/17/96 (Parker 4/7) Marked: 2400

Joint Sports Claimants follow-up request for documents (Parker 4/7) Marked:
2401 ’

CRB Response to follow-up request 1/3/97 (Parker 4/7) Marked: 2401

"Top 100 MSQs" Cablevision 1/27197 p. 45 (Parker 4/7) Marked: 2414
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Super Star Connection Copyright Form SA-3 4/14/89 (Parker 4/8) Marked: 2575::
Received IN EVIDENCE 2392 by motion at hearing

EMI Copyright Form SA-3 2/27/89 (Parker 4/8) Marked: 2593: Received IN
EVIDENCE by motion at hearing

Southern Satellite Systems, Inc. Copyright Form SA-3 3/1/89 (Parker 4/8)
Marked: 2605: Received IN EVIDENCE by motion at hearing

DIRECTV Adds Superstation WGN to Its Channel Lineup” UV press release 3/18/97
(Parker 418) Marked: 2618

Comm. Daily "Satellite TV Homes Could Lose Access to Superstations in 1995"
1/25/93 Vol 13 No. 15 (Parker 4/8) Marked: 2629

DIRECTV Web Site "Sports Blackouts” (cross-reference - portion of JSC Ex 25
(Parker 4/8) Marked: 2641

SA-3 Blank Form (Larson 4/10) Marked: 2913; Received IN EVIDENCE 3038
by motion at hearing

Account Period Summary 7/28/96 (SBCA 0150) CONFIDENTIAL (Larson 4/10)
Marked-. 2932; Received IN EVIDENCE 3039 by motion at hearing

Copyright Licensing Division Report of Receipts 3/27/97 (Larson 4/10)

Marked: 2961; Received IN EVIDENCE 3041 (by motion at hearing) (SBCA
reserved right to challenge authenticity and completeness; reviewed, and no challenge
made)

Cable Data Corp. Special Run 95/2 Sample 3/3/97 (SBCA 0209) 51 pp.
CONFIDENTIAL (Larson 4/10) Marked: 2971; Received IN EVIDENCE 3045
by motion at hearing

CRT 3.75/Syndex Surcharge Decision 47 Fed Reg 52146 (11/ 19/82) (Larson 4/10)
Marked: 2978 IN EVIDENCE 3045 by motion at hearing

NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983) (Larson 4/10) Marked: 2979;
Received IN EVIDENCE 3046 by motion at hearing

Enstar Cable SA-3 95/2 (3/1/96) (Larson 4/10) Marked: 3002; Received IN
EVIDENCE 3050 (by motion at hearing) (SBCA reserved right to challenge
authenticity and completeness; reviewed. and no challenge made)
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59 Fed Reg 67635-67636 "Definition of Cable System" 12/30/94 (Haring 4/11)
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BROADCASTER CLAIMANTS CROSS EXHIBITS

1X 47 U.S.C. § 325 (Trautman 3/14) Marked: 1936; Received IN EVIDENCE 1941 by
motion at hearing

2X "Home & Garden, Game Show Network & WGN ... to be Added to Primestar
Channel Line-Up" 12/10/96 (Parker 4/T) Marked: 2502

3X Denver, CO DMA (Nielsen) 11/93 (Shooshan 4/11) Marked: 3512

COMMERCIAL XS CROSS E YT,

1X  Airtime Avails, Inc. Web Page pp. 1-2 3/19/97 (Haring 4/10) Marked: 3182;
ADMISSIBLE WITEOUT OBJECTION

PROGRAM SUPPLIERS

[None]



PBS DIRECT EXHIBITS

1 Videotape - Fall 1996 (Wilson 3/19) Marked: 1224. IN EVIDENCE (by motion at
hearing)

12

Videotape - Children’s Programming (Wilson 3/19) Marked: 1244: IN EVIDENCE
(by motion at hearing)

PBS CROSS EXHIBITS

1X 17 F.3d 344 (11th Cir.) (Parker 4/8) Marked: 2678: Received IN EVIDENCE 2846
by motion at hearing :

2X  All Sub Auth/Deauth Count pp. 4-6 (Parker 4/8) Marked: 2694

3X  Denver 5 6/30/96 (Parker 4/8) (marked by Dennis Lane, Program Suppliers) Marked:
2759
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completion of contract renewal process
for long-term water supply contracts.

- 2, Contract Actions Modified: ~ - G

(1) Lakeview Irrigation District,
Shosnone Project, Wyoming: New long- ~
term water service contract for up to
3,200 acre-feet of firm water supply
annually and up to 11,800 acre-feat of
interim water from Buffalo Bill
Rasarvoir. Pursuant to Saction 9(c) of
the Reclamation Project Act of 1939 and
Public Law 100-5168. - .

(14) Bostwick ID in Nebraska and
Kansas-Bostwick ID, Farwell and
Sargent IDs, Frenchman-Cambridge ID,
Frenchman Valley ID, Webster ID, and
Kirwin ID, P-SMBP, Kansasand , .
Nebraska: Extension of existing water
service contracts for irrigation water
supplies, pursuant to Public Law 104~
206.

(18) Angostura Imgaticn District,

Angostura Unit, P-SMBP, South Dakota: -

The District’s current contract for water
service expired on Decembar 31, 1985.
An interim 3-year contract provides for ..
the District to operate and maintain the .-
dam and reservoir. The propoced
contract would provide a continued
water supply for the District and the
District’s continued oparation and
maintenance of the facility. . N

3. Contract Actions Diccontinted:

(6) Corn Creek ILrigation District, .
Glendo Unit, P~-SMBP, Wyoming: o
Repayment contract for 10,350 acro-fest -
of supplemental irrigation water from .
Glendo Reservoir pending completion of
ﬁA review. NEPA compliance on

old.

(19) Shadehill Water User District,
Shadehill Unit, P-SMBP, South Dakota:
Water service contract expired june 10,
1995. The proposed contract wouid
provide irrigation water to the District
pursuant to terms acceptable to both the
United States and the District. No actxon
expected in 1996.

4. Contract Actions Completed:

(21) Belle Fourche Irrigation District,
Belle Fourche Unit, P-SMBP, South
Dakota: D&MC contract for
rehabilitation work on water control
structures, lining additional canals, and
rehabilitation of bridges and laterals.
Public Law 103-434, enacted October
31, 1994, authorized an additional $10.5
million in Federai funds and $4 million
in non-Federal cost share for completion
of minor construction.

Dated: October 18. 1996.

Wayne O. Deason,

Deputy Director. Program Analysis Office.
{FR Doc. 96-27546 Filed 10-25-~96: 8:45 am]
BILLING CODE 4310-04-P

. [Docm No 96-3 CARP CD—SO—GZ]

LIBRARY OF CONGRESS
Copyright O?'teo

Dicwibution of 1020, 991 and 1992
Cchlo Royatﬂco o

Agzncv: Copyngh‘ Ofﬁce. Library of
Congress.

_ACTION: sttri’mtion order

SUCMARY: The Librarisn of Congress,
upon the recommendation of the
Register of Copyrights, is announcing
the distribution of royalties collected
under the cabie compulsory licenss, 17
U.S.C. 111, for the years 1990, 1991, and .
1€92. The Librarian is adopting in part
and rejecting in part the decision of the
Copyright Arbitration Royalty Panel
{CARP). Tha rejection takes the form of

',' making some 3djustments to the -

distribution p:rcentages.

EFPECTIVE DATE: The distribution e
- parcentages announced in this Order are

effective onOctobm' 28, 1998. -os

" ABBRECCES: The full text of the CARP's

soport to the Librarian of Congress is

" available for i:3spection and copying

during norma” business hours in the

-.0ffica of the Copyright General Counsal,

Jarmes Mddico's Memorial Building,
Avenue, S.E., Washington, DC 20540.

" PO PURTIER fl IFORMATION CONTACT:
" Marilyn J. Kre:singer, Acting General

Councal or William Robarts, Senior .
Attorney for Compulsory Licenses, P.O.’
Box 70977, Scuthwest Station, ! -

. Washington, 11.C. 20024. Telephone

(202) 707-838 3.
SUPPLENENTAR' INFORMATION:

1. Recommend.ation of the Register of
Copyrights .
Hackgmund

In 1976, Congress adopted a statutory
- compulsory license for cable television
operators to eniable them to clear the
copyrights to the broadcast
programming wvhich they retransmitted
to their subscribers. Codified at 17
U.S.C. 111, thr cable compulsory

-license allows cable operators to submit

semiannual rovalty payments, along

. with accompa zying statements of

account, to the Copyright Office for
future distribu don to copyright owners
cf broadcast p° ing retransmitted
by thoca cable opegators. Until
December 1993 royaity distribution
proceedings wrare conducted by the
Copyright Royalty Tribunal (CRT), at
which time Cc ingress abolished the
Tribunal and transferred its o
responsibilities to the Librarian of

Congress and the Copyright Office.
Public Law No. 103-196 {1993).

.- Distribution proceedings are now

conducted by ad hoc Copyright
Arbitration Royalty Panels (CARPs)
convened by the Librarian of Congress,
which determine the proper division of

- royalties among the participating

claimants in a written report and then
deliver that report to the Librarian for
his review and approval. Today's
determination constitutes the first
distribution of royalties under the new
system enacted by Congress in 1993.

Operation of the Cable CompuIsory
License

The cable compulsory license applies
to cable systems that carry broadcast
signals in accordance ith the rules and
regulations of the Federal
Communications Cominission {FCC).
These gystems are req.ired to submit
royalties for the carriage of their signals
on-a samiannual basis in accordance
with the prescribed statutory royalty

" rates, The royalties are submitted to the

Copyright Office, along with a statement
of account reflecting the number and

identity of the broadcast signals carried, |
the gross receipts received from E

. ' subscribers for th ignals, and oth
-'RoomLM—40:.FimtandIndepandence o o oo o BOS, inG other

relevant filing information. The

+ Copyright Office deposits the collected

funds with the United States Treasury
for later distribution to copyright
owners of the broadcast progmmxmng
through the procedure described in
chapter 8 of the Copyright Act.
Creation of the cable compulsory

license was premised on two significant
Congressional considerations: first, the

_ perceived need to differentiate for

copyright payment purposes between
the impact of local versus distant

.broadcast signals carried by cable
.operators; and second, the need to

distinguish among different sizes of
cable systems based upon the dollar
amount of receipts they receive from
subscribers for the carriage of broadcast
signals. These two considerations
played a sxgmﬁcant role in deciding
what economic effect cable systems had
on the value of copyrighted works
shown on broadcast television. See H.R.

" Rep. No. 1476, 94th Cong;, 2d Sess. 80

{1976). It was felt that the carriage of
local broadcast signals by a cable
operator did not affect the value of the
works broadcast because the signal was
already available to the public for free
through over-the-air broadeasting.
Therefore, the compulsory license
essentially lets cable systems carry local
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signals for free.! Distant signals,
however, do affect the value of -
copyrighted programming because local
advertisers, who provide the principal
remuneration to broadcasters enabhng
broadcasters to pay for the
programming, are not willing to pay
increased advertising rates for cable
viewers in distant markets who cannot
be reasonably expected to p

their goods. The increase in viewership
of the programming through distant
signal importation by cable systems goas
uncompensated because advertisers will
not pay for it, and hence broadcasters
cannot pay greater sums to copyright-
owners. The distinction among sizes of
cable operators, based on their income
from subscribers, assumas that only the
larger systems which import distant
signals have any significant economic
impact on copyrighted works. =

Section 111 distinguishes among
three sizes of cable systems according to
the amount of money they receive from
subscribers for the carriage of broadcast
signals. The first two classifications are’
small to medium-sized cable systems- _
known as SA-1's and SA-2’s, in
accordance with the title of the .
statement of account form which they
file with their royalty payments. SA~1's
pay a flat rate (currently $28) for
camage of all their signals, while SA—
2's pay a percentage of their gross
receipts received from subscribers for
broadcast signals irrespective of the
number of distant signals that they
carry. The large systems, SA-3's, pay in
accordance with a highly complicated
and technical formula, principally
dependent on how the FCC regulated
the cable industry in 1976, which
allows the systems to distinguish
between carriage of local and distant
signals and to pay accordingly. The vast
majority of royaltie: available for
distribution in this proceeding come
from the large cable systems.

The royalty scheme for the large cable
systems employs the statutory device
known as the distant signal equivalent
(DSE). Distant signals are determined in
accordance with two sets of FCC
regulations: the *‘must carry” rules for
broadcast stations in effect on April 15,
1976, and a station’s television market
as currently defined by the FCC. 17
U.S.C. 111{f). A signal is distant for a
particular cable systemn when that
system would not have been required to
carry the station under the FCC's 1976
“must carry” rules, and the system is

1 It should be noted, however, that cable systems
which carry only local signals and no distant
signals (2 rarity) are still required to submit a
statement of account and pay a basic minimum
royaity fee.

not located with the station's television
market. : .
Cable systems pay for carriage of
distant signals based upon the number
of DSE's they carry. The statute defines

-~ a DSE as “the value assigned to the

secondary transmission of any
nonnetwork television programming
carried by a cable system in whole or in

-part bayond the local service area of a

primary transmitter of such
ing.” 17 U.S.C. 111(f). A DSE

s computed by assigning a value of one

- distant noncommercial educational and
- network stations, which do havea -
*cortain-amount of n

programming
.. . "Cable systems pay royalties baced upon
' agliding ccale of percentages of their
- grogs receipts depending upon the .

_ percentage of grogs receipts and; |

""linked with

to a distant independent broadcast -
station, and a value of one-quarter to

e

otk T
g in their hroadcast days ’

number of DSEs they incur. The greater
the number of DSEs, the greafer the total
consequently, the larger the total royalty
payment.  mivwe
As noted abcve, the operaﬁon of the
cable com; license is intricately
how the FCC regulated the
cable industry in 1976: The Commission
regulated cable systems extensively in
1976, restricting them in the number of
distant signals they could carry (the
distant signal carriage rules), and

o

- requiring them to black-out -

mirig on a distant signal where

- program
* ‘the local breadcaster had purchased the

exclusive rights to that same .
-(the syndicated

programming .
- -exclusivity rules) However, in 1980, the
- Commission took a decidedly

-, devegulatory
- industry and eliminated the.distant

stance towards the cable i

signal carriage rules and the syndicated
oxclusivity (“syndex’) rules. Malrite
T.V.v.FCC, 652 F.2d 1140 (2d Cir. - .
1981), cert. denied sub. nom., National

. Football League', Inc. v. FCC, 454 U.S,
1143 (1982). Cable systems were now

froe to import a3 many distant signals as
they desired without worry" of any
black-out restriitions. -

Pursuant to il s statutory authonty,
and in reaction to the FCC's action, the
Copyright Royaity Tribunal initiated a
rate adjustment proceeding for the cable
compulsory lic::use to compensate
copyright owners for the logs of the
distant signal curriage rules and the
syndex rules. This rate adjustment
proceeding produced two new rates
applicable to la:ge cable systems making
section 111 roy ilty payments. 47 FR
52146 (Novemter 19, 1982). The first, to
compensate for the loss of the distant
signal carriage 1 ules, was the adoption
ofa royalty fee »f 3.75% of a cable-
system's gross receipts for carriage of

each distant signal that would not have
previously been permissible under the
former distant signal carriage rules. This
3.75% fee has become known as the
“penalty fee” in cable circles and has
restricted the number of distant signals
carried today by large cable systems.

The second rate adopted by the CRT,
to compensate for the loss of the syndex
rules, is known as the syndex surcharge.
Large cable operators must pay this
additional fee when the programming
appearing on a distant signal imported
by the cable system would have been
subject to black-out protection under the
FCC'’s former syndex rules.2

-Since the CRT’s action in 1982, the

- royalties collected from cable systems
have been divided into three categories

. for distribution to copyright owners to
reﬂect their origin: 1) the *Basic Fund”,
‘which includes all the royalties
collected from SA—1 and SA-2 cable
systems, and the royalties collected

‘- from large 3A~3 systems for carriage of

distant signals that would have been

- permitted under the FCC's former

distant signal carriage niles; 2) the

- *“3.75% Fund,” which includes the
. royalties collected from large cable

systems for distant signals whose

. carriage would not have been permitted

under the FCC'’s former distant signal
carriage rules; and 3) the “Syndex
Fund,” which includes the royalties
‘collected from large cable systems for
carriage of distant signals that contain
ing that would have been

p
.subject to black-out protection under the

FCC’s former syndex rules.
Distributibn of Royalties
- Royalhes are collected twice a year

" from cable systems for the privilege of

retransmitting broadcast signals to their
subscribers. As discussed above, these
royalties are collected by the Copyright

-Office and deposited in interest-bearing

accounts with the United States -
Treasury for subsequent distribution to

. copyright owners of the retransmitted
- - - broadcast programm

In order to be ehglble fora
distribution of royalties, a copynght
owner of broadcast programming
retransmitted by one or more cable
systems must submit a written claim to
the Copyright Office. Only copyright
owners of nonnetwork broadcast
programming are eligible for a royalty
distribution. 17 U.S.C. 111{d)(3).
Eligible copyright owners must submit
their claims in the month of July for
royalties collected from cable systems

- 2Royalties collected from the syndex surcharge
have decreased in recent years because the FCC has
reimposed syndicated exclusivity protection in
certoin circumstances.



Federal Register / Vol. 61, No. 209 / Monday, October 28, 1996 / Notices 55655

during the previous year. 17 U.S.C.
111(d){4)(A). Once the claims have been
processed, the Library begins to
determine whether there are
controversies among the parties ﬁlmg
claims as to the proger division and-
distribution of the royalties. If there are
no controversies—meaning that the
claimants have settled among
themseives as to which claimant is due
what amount of royalties—then the
Library distributes the royalties in
accordance with the claimants’
agreement(s) and the distribution is -
concluded. Howsver, the Library must
conduct a distribution proceeding in

accordance with the provisions of

chapter B of the Copyright Act for those
claimants who do not agrea.

- Distribution proceedings conducted

under chapter 8 are accomplished in

two phasas. In Phasa |, the royalties are

divided among the categoriesof . - -’

broadcast programming reprecented in
the proceeding. The copyright owner
claimants have, traditionally, divided -
themselves into eight categories.during - :
Phase 1. These categories of claimants
are: (1) Program Suppliers, which are.
the copyright owners of syndicated e
television series, movies, and television
specials; (2) Joint Sports Claimants, ~

which are the copyright owners of live B

telecasts of professional and college .
team sports; (3) National Agsociation of
Broadcasters (also known as .
*“Commercial Television"), which are .
the copyright owners of programs
—typically news and local interest -
programs—produced by broadcast .
stations; (4) Public Broadcasting Servica
{also known as “Noncommercial -
Television™), which are the copyright
owners of all programming broadcast by
the Public Broadcasting Service that do
not fall within another category;? (5} -
Devotional Claimants, which are
copyright owners of syndicated
programs with a religious theme that do’
not fall within another category; (6) :
Canadian Claimants, which are thed :
copyright owners of programs broadcast
on Canadian stations that do not fall
within another category; (7) Music

owners of musical works broadcast on
all programming, as represented by the’
performing rights societies ASCAP, BMI -
and SESAC; and (8) National Public
Radio, representing the cop: :
ovmers of all programming dcast on

National Public Radio radio stations that Copyrights,

does not fall within the Music

3 An example of a program which would not be
in the Public Broadcasting Servics category,
becausa it fell within another category, would bo
the movie “Platoon” that was brocdcast by a PBS *
station. That program would proparly fall wlthln
the Program Suppliers cntogory

Claimants category. The copyright - arbitration proceeding, issue an order
owners within each category . setting the royalty fee or distribution of

-. traditionally agree among themselves to  fees, as the case may be”. Id.

_ hire counsel to represent all owners - Shortly after the ehmmauon of the
” within that category during the course  Tribunal and the assumption of its new

of a Phase I distribution proceedin duties, the Library published a notice
In Phase II, the royalties are dmged secking comments on the existence of

among claimants within a particular controversies to the distribution of the
category Forexample,inaPhasell . 1990 cable royalty fund. 59 FR 64714
rocceding within the Music Claimants  (December 15, 1994). Consistent with its
category, t%e copyright owners . position that the Library was not a
roprecented by ASCAP may be in .successor agency to the Tribunal, the

- controversy with the copyright owners  Library began 1980 cable distribution

nted by BMI as to the division of proceedings anew. At the urging of the

" royalties allotted to the Music Claimants  parties submitting comments, the
* catcgory after the conclusion of the . _ . .Library consolidated distribution of the
'Phasa I procending. If such a <+ . 16@0, 1991 and 1992 cable funds into a
*‘controversy existed, the Library would . single proceeding and instructed those
.. " conduct a Phasa Il procesding under the parties interested in presenting evidence

same provisions of chapter 8 of the . - to the CARP to file their Notices of

. Copyrlght Act apphmble to the Phass I Intent to Participate. 60 FR 14971

- (March 21, 1995). Representatives from
The cablo distribution prooeading .- -sixclaimant groups expressed their

"which is the subject of today’s - ... intention to participate in the

.. recommendation of tho Registor of -- . proceeding: Program Suppliers, Joint
Copyrights, and Order. of the Librarian _-Sports Clainiants (JSC), the National
.- of Congress, is a Phaca I ..+~ Ascociation-of Broadcastérs (NAB), the
Phacs II procecdings will bs conducted Public Broadcasting System (PBS), the
subsequently o vresolve all Phaco I .- - Dsvotional Claimants; and the Canadian

- controversies for distribution ofthe:  °  Claimants.* The participating parties

1920-~1992 cable royalties . ..« -gubmitted their written direct cases on

 This Proceading ", . -August 18, 1995, and precontroversy
Atstakeinthisroyaltydistrlbuhon - diccovery was conducted on those cases

g is over $500 millionin - - conmstent with the new procedural
royalties collected from cable systems - rules adopted by the Librarian to govern
. . for the retransmission of broadcast ~ CARP procesdings. See 37 CFR 251.45.
signals during the years 1980-92: A’ During the course of the

. distribution proccading for the 1960  ~ preoontmversy discovery period, the

royalties wag hegun by the CRT in April  Librarian was calléd upon to make a

- of 1993, S8 FF 17387 (April 2,1993), = number of procedural and evidentiary

but was aded when tho €ongress  rulings consistent with 17 U.S.C. 801(c).

s .climinated the Tribunal lator that year.  Ses Order, dated October 30, 1995;
" See Order, CRT Docket No. 92—1-90 CD Order, dated November 7, 1995. In the

- {Octobar 14, 1393). ISR - . November 7, 1995 Order, the Librarian
Royalty distribution proccedings now: . specifically designated an issue to the-
- the Librarian to ascomblea .~ CARP for its resolution: “whether
- 'CARP to determinb the proper ~ - . | " programs distributed by the Fox
=5 allocation of rayalties among the - " " Broadeasting Corp. to its affiliates
mght owmer claimants. The: . *'during 1990~1992 were ‘nonnetwork
an assembles a CARP for a pariod programs’ within the meaning of

. of 180 days—sselecting two of the’ . Section 111(d)(3)” of the Copyright Act.

arbitrators and allowing thetwo. ©  ;  ‘Order, dated November 7, 1995 at p. 21.

* calected to-choooa a third—to make a The Library permitted the parties to the
- determination as to the propar - .- . -proceeding “to amend their direct cases

Claimants, which are the copyright. _ .:

distribution or rate ad)urmnant and to submit such evidence as they
-submit a writt:m report to the Librarian _ _ consider relevant by December 15,
with their findings of foctand — ... ~ 1995.” Id.
conclusions of law. 17 U.S.C.802(¢).. - -Arbitration proceedings before the
.. The Librarian hen has 60 days to . © CARP were initiated on December 4,
- roview thereportand; uponthe - ° - 1995, and the 180 day arbitration was
recommendation of the Register of begun. 60 FR 58680 (N:vember 28,

either accept or rejoct it. 17 1695). On June 3, 1995, 180 days later,
U.S.C. 802(f). "‘he statute directs that the the chaxrperson of the CARP delivered
Librarian mus' adopt the report unless

" he “finds that the determination is " 7 4The Music Claimants and NPR ssttled their

m-bin-m-y trary claims to the 1920-92 funds, ard did not
or o to the apphcable icipate. The Canadian Claimants settled their

pmdons of” the Ce‘pyright Act, - . gg::o claims with the other partics, and therafore
whereupon he must “4fter full only participated in the proceeding for the years
axamination o! ! the record created in the 1991 and 1702,

A
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the Panel’s written report to the The Reportmg Date - {6) V;fhegdtl:le agency’stacng? ;‘l;t;x:-sa tt‘};e
brari unexplain 1scnmination 1

piorarien. As provided in 37 CF.R. " Section 802(f) of the Copyright Act  “treatment of similarly situated parties.

251.55(a), the parties filed their
petitions with the Librarian to modify
‘and/or set aside the decision of CARP
by June 17, 1995. Replies were filed by
July 1, 1996.5

Further Action by the CARP

After preliminary review of the
CARP's report, and consideration of the
parties’ petitions to modify the Panel’s
decision, the Register of Copyrights
determined that she would not ba able
to make a recommendation to the
Librarian regarding the sufficiency of -
the report. Specifically, the Register - -
determined that the report lacked the -
full explanation needed to enable her to
make a recommendation of either -
rejection or sdoption, as required by the
statute. See 17 U.S.C. 802(f).

On July 11, 1985, the Register met
with representatives of the
Suppliers, JSC, PBS, National Public .
Radio (NPR), the Music Claimants,
NAB, the Canadian Claimants, and the -
Davogt;nal (;lmmants. to discussthe ~ -
possibility of remanding the reportto _
the Panel for further glnnation and

parties’ reactions to such a propocal, the
Register decided to submit a saries of -
certified questions to the Panel in order
to expand the explanation of the .~ -
reasoning behind the Panol’s . w
determinations of the distribution -

On Julgefs. 1928, the Office delivercd
the certified questions to the Panel -
chairparson, the Honorable Mel R. .
Jiganti. After consulting with the other
members of the Panel, Judge Jiganti
delivered the Response to the cortified
questions on August 29, 19¢3. The
Response has been made a part of the
Panel’s report as an addendum.

The parties to the procezding were
given additional time to comment on
the Response. See Order, dated August
30, 1996. These supplemental patitions
to modify were received by September
17, 1996. Replies were filedby - -
Septembar 24, 1995.

S National Public Radio (NPR), which cottled for. -

oll years and did not participate in tho procoeding.
filed joint comments with tha Music Claimants on

the Panol's Roport on August 2, 16€3, ond

additional commoants on Septembor 17, 1023. Thoy )

soqucal tha Librorian to maka tho fo
“eorroctions” to tha CARP report: (3) clarify thot

- thore aro traditionally eight claimant groups to

cabla royalties, the six deceribed by tho Panol plus
Music Claimants and NPR; (2) clarify that both the
Music Claimants and NPR filed Notices of Intent to
Participate in this proceoding: and (3) correct the
mathematical orror mado by the Panal for failing to
includo the sattiements of the Music Claimants and
NPR in the total distribution percontsges.

The first two points are cccopted es eecurate. The

third point is addroszed, infra, in this Order.

P 1d- 5
-‘s'd@‘aminaﬁ‘ "'o'iﬂha CAW hasba:mne

states that the Librarian shall deliver his
decision either accepting or rejecting the
Panel’s report within 60 days of its .

.- receipt. The Panel dd not deLver its
final determination until August 29,
."1996; the day on which the Register
~. recgived the Response to her certified -
“questions. Issuance of this Order is,’
therefore, in compliance with the ,

~ statutory daadline. eI -~

Standardofﬂev-ew o L

;. The Copyright Royalty Tn'bunal
Reform Act of 1993 created @ uniquie
system of review-of a CARP’s .
determination. Typically, an arbitmtor’s
- decision is not reviewable, but the
Reform Act creatéd tw layers of reviews:

Motor Vehicle Manufacturers .
Association v. State Farm Mutual
Insurance Co., 463 U.S: 29 (1983); .

.Celcom Communications Corp. v. FCC,
- 789 F.2d 67 (D.C. Cir. 1986); Airmark
- Corp. v. FAA, 758 F.2d 685 (D.C. Cir.
! 1985).
.-« ;Given these gmdelmes for -
o detemumng when a determination is

“‘arbitrary.” prior decisions of the Court

- of Appeals for the District of Columbia

Circuit reviewing the determinations of

: " ‘the former Copyright Royalty Tribunal

have been consulted. The decisions of

.t ==-+"the Tribunal were reviewed under the

__ “gibitrary and capricious” standard of 5
*U.S.C. 706(2)(A) which, as noted above,
“appears to be applicable to the

s theubmﬂanandtﬁeCourtoprpeals h’brmansrevxewoftheCARPs

_for the District of Columbia Circuit, decxsxon. 2

-..Scetion 802(ff dircets the Librarian'to -~ - Review of mdlcml decxsmns regarding

~cither scdopt tho detisian. of tha CARP ™~ Tn'bunal ctions reveals a consistent
“Zvor réjsct it. If tho Librdrian rejects it, he - - - theme: while the Tribunal was granted

mumaﬁhsﬁmtahfsowudatmnaﬁon “'a relatively.wide “zone of -

~’aRer full'exdmination of the fecord *™ - raoconableness,” it was reqmred to

¢4 ”

Libraﬂansardor,itishisdadsionihat‘

- <;dmmmmﬁmmmmnggaopme

_ roport-of the CAIP * unlsxthal.ib?m'ian
ﬂndsthmthectlﬁwminaﬁonigfm

- or contrary to th provisiono

-title.” Noithar tha ReformAct norits -
‘Iegislative history indicates what §s -

. meant specifically by “arbitrary, "but

thore is no redoon to conclude that the -

‘uca of tho torm is any difforont than the -

“arbitrary”’ standard dectribed in the .
Adminﬂnmtive?rowdmAcL 5U.S.C.

708(2)(A) P CEICTfh.

Review of the cass law npplymg the.
APA “arbitrary” standard reveals gix -
fcetors or circumstances undor which a

- court ig likely to find thatan.cgency -
ngsncyisgemﬂy:

" ected afbitearily. An
. .congidered to ba urbitmrywhsnit: -

(1 Rolics on & bct.mthntCaW did not

. intand it to consider; . - vins_ v '.'a’.“‘ 2

ol e :";ﬁﬁ’“&'a?’:" ot
m a3 ol
"~ (3) Otz cn oxtp’ansiion fo7 ks docision
" ‘that nmo cmwr W t!za rmdsnco pmnwd
bofm it -, =
~(4) Issuos a-dacision that s 50 implausibla
thut it cannot ba ox plained as a product of .
egency expartise o1 & differonce of viewpom
(5) Fails to exam :10 the dats and articulate
a catisfactory oxpla uation for its action
including g rationa: connection botswean the
facts found and the choico made; and -

articulate clearly the rationale for its

mmgﬁ}, <o tm?ardpfroya]tiesiomch clmmam. See’

Eé‘mrdmgIndumy

.Afaabcmbonv CRT,; 689 F.2d 1077(DC.
:Cir. 1982); Christicn Broadcasting :

+Notworkv. CRT, 720 F.2d 1295 {D. C.

'fsmdcaszers v. CRT, 772 F.24 922 (D.C.

"Cir. 1985). As one panel of the D. C.

Cimntsucdncﬂynoted RS
'_* Wcmnhtoemphamza' * * that precisaly

bocauwoftha(echniealnnddmhonary
*..ngtare of the Tribunal’s work, we must

" - espscially insist that it woigh all the relevant
- considerations and that it oot ont its

- conclusions in a form that permits us to
dotormine whother it hos exerciced its -

"rcoponsibilitios lawfully. * * + -

Christian Broadcasting Network, Inc.v.
" -CRT, 720 F.2d 1295,1319 (D.C. Cir.
1983), quoting National Cable

. Television Association v. CRT, 689 F.2d
1077, 1001 (D.C. Cir. 1962).

~ Because th el.ibrmanwmemngthe

CARP decision under the same

s“arbitrary” standard uced by the courts

10 review the Tribunal, he must be

ted by CARP with a detailed

.. précan -
"“radonal analysis of the decision, oatting .

foﬂhsp@dﬁcﬁndingxoffadund
- _coaclusions of law. This requirement of

" “every CARP is’confirmed by the
legislative history to the Reform Act
which notes that a “clear report setting*
forth the panel’s reasoning and findings
will greatly assist the Librarian of
Congress.” H.R. Rep. No. 103-286, 103
Cong., 1st Sess. 13 {1993). Thus, to

" engage in reasoned decisionmaking, the



Federal Register / Vol. 61, No. 209 / Monday, October 28, 1996 / Notices 55657

CARP must “weigh all the relevant
considerations and that it set out its
conclusions in a form that permits {a
determination of] whether it has
exercised its responsibilities lawfully.”
National Cable Television Association
v. CRT, 683 F.2d 1077, 1091 (D.C. Cir.
1982). This goal cannot be reached by
“attempt(ing] to distinguish apparently
inconsistent awards with simple,
undi{ferentiated allusions to a 10,000
page record.” Christian Broadcasting
Network, Inc. v. CRT, 720 F.2d 1285,
1319 (D.C. Cir. 1983).6

It is the need for explained
decisionmaking that prompted the
Register to submit certified questions to
the CARP in this proceeding. The
Response having now been received and
made a part of the CARP’s report, it is
the task of the Register to review the
report and make her recommendation to
the Librarian as to whether it is arbitrary
or contrary to the provisions of the
Copyright Act and, if so, whether, and
in what manner, the Librarian should
substitute his own determination.

Review of the CARP Report

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this enormous
proceeding, in the eyes of the
petitioners, are areas where the Panel
may have acted arbitrarily or contrary to
the provisions of the Copyright Act. The
law gives the Register the responsibility
to make recommendations to the
Librarian on the panel’s determination
17 U.S.C. 802 {f) and in so doing she
must review the entire report.

After a complete review of the Panel's
report and the record in this proceeding,
the Registor has determined that there
are nine issues that require a full
discussion and analysis.

The first issue involves the Panel’s
treatment of the “harm" criterion as a
means ol calculating the division of
royalties among the claimant groups. In
order to determine the percentege
royalties due to & particular category of
p ng. the Copyright Royalty
Tribunel fashioned three criteria to
weigh the relative merit of each party’s
evidence. The first criterion—the
“harm" criterion—required each party
to demonstrate how it has been
economically harmed by cable systems’

4The rocord in this procooding is much larger,
containing over 12,000 pages of hoaring transcripts
and soveral thousand pages of brie{s and arguments.

importation of distant signals. The CRT
typically gave an unquantified credit, or
no credit, to each party depending upon
how well that party demonstrated it was
harmed by distant signal importation.
See, e.g. 57 FR 15286 (April 27, 1992).
The Panel chose to discount the
importance of the harm criterion in this

* proceeding, which requires review.

The second issue concerns the
eligibility of copyright owners of Fox
programming for a distribution of
royaities. As noted above, only
copyright owners of nonnetwork
programming are entitled to a royalty
distribution. The Library specifically
designated the “Fox issue™ to the Panel
for resolution, and the Panel ruled as a
matter of law that Fox programming was
eligible for a distribution. The question
is whether that ruling was proper.

The third issue involves the Panel’s
distribution percentages for the entire
royalty pool. The Panel fashioned its
percentages as if the entire royalty pool
were subject to distribution, when in
fact two categories of copyright
owners—Music Claimants and NPR—
bad settled out of the proceeding and
did not participate. The question is
whether the Panel's percentages must be
adjusted to include the Music Claimants
and NPR's settled funds.

The fourth issue concerns the Panel’s
allocation of royalties from the 3.75%
Fund. As discussed above, the 3.75%
Fund represents royalties collected from
large cable systems for the
retransmission of distant signals that
would not have been parmissible under
the FCC's former distant signal carriage
rules. Not all parties are entitled to '
3.75% royalties, because not all parties
own programming that was
retransmitted on formerly nonpermitted
distant signals. The questions for review
on this issue are whether the Pansl
considered JSC's evidence regarding its
claim to the 3.75% Fund, whether the
3.75% award to the Canadian Claimants
was correct, and whether the Canadian
Claimants 1990 3.75% award {which
was reached through settlement with
the other parties) is assured as a matter
of law.

The fifth issue concerns the Panel’s
award to NAB. NAB contends that the
Panel miscategorized certain programs
which belonged in the NAB category,
thereby reducing NAB's overall award.
NAB also claims that the Panel rejected
certain statistical survey evidence that it
presented, thereby further reducing its
award.

The sixth issue concerns the award to
the Devotional Claimants. Like NAB,
they allege that the Panel ignored and/
or rejected certain evidence and

arguments which would have reulted
in en increase of their award.

The seventh issue involves the Panel's
award of Basic Fund royalties to the
Canadian Claimants. The question is on
what basis, or what approach, did the
Panel use in arriving at the Canadian’s
award and was it proper.

The eighth issue is the Panel's award
to PBS. PBS alleges that the Panel failed
to make an adjustment in the statistical
survey numbers presentéd by PBS
‘which would have resulted in an
increase in its award.

The ninth, and final. issue was not
raised by any of the parties and is being
reviewed on the Register’s initiative.
The Panel made a single. unified award
to each claimant for each of the three
years of cable royalties available for
distribution. The question is whether it
was permissible for the Panel to make
such an award, or whether it was
required to award different percentages
for each claimant for each year based
upon the evidence each claimant
submitted for that year.

A discussion and analysis of these
nine issues, and a resolution of each as
to whether the Panel acted arbitrarily or
inconsistently with the Copyright Act
follows. As noted below, those areas
where the Panel erred, the Register is
recommending that an appropriate
adjustment be made to the awards of the
affected parties.

Resolution of the Issues

A. The “Harm" Criterion

Since the initial distribution of cable
royalties, the Copyright Royalty
Tribunal has attempted to determine the
correct division of cable royalties among
competing claimants through
application of three primary criteria to
each claimant: (1) the harm suffered by
the claimant as a result of distant signal
retransmission by cable operators: (2)
the benefit accruing to cible operators
for tha retransmission of the claimant’s
works; and (3) the predictive
marketplace value of the claimant’s
works. See National Association of
Broadcasters v. CRT, 675 F.2d 367 (D.C.
Cir. 1982). The CARP took express
notice of these criteria, and discussed
the Tribunal's application of the “harm”
criterion in various proceedings. Report
at 20-21. The Panel concluded that “the
Tribunal has generally discounted the
‘harm’ criterion from its consideration
due to an inability to quantify the
ovidence submitted on this factor,” but
did note that the Tribunal in the 1989
proceeding *'gave Program Suppliers
and ]SC (but not NAB or PTV) a ‘credit
for harm** * ** Id. The Panel then
stated:
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Given this history, and taking into account
the avidence and arguments regarding ‘harm’
which have been precaented in this - =
proceading, we have determined to make. _,‘ :
oxplicit what has beon implicit since thesa :

rotransmitted without

would now recmve a credit for harm Id.

at 6. .
-'J8C, PBS NAB, and the Canadxan

" Clmimmis objcct to Program Suppliers”

ion of the-harm criterion.

‘ . ‘Thecs parties, for the most part, argue

Suppliers failed to prove

"adequawlythat they were harmed by _ °

on.sothat even

. Experienco hos demonsmwd’l tho diﬁcuuy.if 'if tho Pml had avrarded quintifiable -

not impocsibility, of quantifying this fcctor or
of dstormining which claimantsworo " %5
‘barmod’ moze than othors by distent signal .

rotrapsmissions.
concluded that ‘barm’ shoald bo takow asa

their mynlty shm Id.at10-13,. . ;77

Davotional Claimants do not dispute’
the Panel’s authority to treat all’
claimants as equally harmed, b'utmbmit
that they did not receive any bonafit' -
whatcozgver from the Panel’s com:lusion.
The Davotional Claimants note that tha .
Tribunal did give comeclahnnnismdit
for harm in the 1989 g,bnt
exprecaly denied the Daevotional -
Claimants any credit based on aﬁndmg
that they were not harmed by the :

importation of distant signals by cable . qu

syctems, Davotional Claimants Petition .
to Madify at 4. Bcgaucs the Panol -

decided totrmtallclnimnnwmeqmlly '

o’

harmed, the Davetional Claimants -
subnﬂtthnttheiruwurdmstgoupfrom
its 1989 level. They submit that the

Panol's decision was arbitrary becausa it-

failed to exd;; lain why the Davotional
d not receive any credit for

harm, despite the Panel’s supposed
assartion that the Devotional C]nimzmts

sntly, wo havo - .4«2;

. —~v'—¢'-

e

‘harm’ credits, Program Supp lxerswere

- ot entitled to any. NABReplyatS—lO’ g

. .JSCRoply at 8~14; Canedian Claimants

: Roply at 14; PBS Roply at 4~8. Saveral
-alco offar

to bolster -

contrary to the statute. Program
Suppliers Supplemental Petition at 4.
The Devotional Claimants continue
their assertion that all parties were
treated as equally harmed, requiring an
increase in the Devotionals’ award.
Devotional Claimants Supplemental
"Petition at 7-8.

. In reply, PBS and NAB submit that
Program Suppliers’ assertion is
incorrect, and that rather than “legally”
eliminate the harm criterion, the Panel

" weighed the evidence and determined

that none of the parties was entitled to
a credit for harm. NAB Snpplemental

givem, and v will naithor summnarize 807 ., 4, foocsaing of tha Panal to treat oll.  * Petition Reply at 5-6; PBS
- scrcdite” m;‘chiﬁmnmas i .. Supplemental Petition Reply at 2—3 ]SC
rogard o7 attompt to grant or doay * for oorond that S K
a shoc7ing of harm. Instced, ol clafmants aro ~. - . con Program Suppliers
deomed to kavo beon barmed by ¥ g tsmmthmxtmaritbemusa
.vmofthaxroligzbmtytomakaclmwn theyfmledtosustamthmburdenon
sharo of theca royaltios, ;;_;._ﬂ oA : ing harm, JSC Supplemental
HMd.at21. T T . 'Peﬁhoghl:leplyats-ﬁ mgx:uhethat _
e Davoti Claimants submit even
ngmms el;emg;%l::gdoml precedent. JSC- tboughtheharm criterion is of no value
m e o~ critorion, aid -Roplyatio'NABEGplyat% FBS -for royalty distributions,
; “ e - &7, mmwm«mvml "theymn losc entitledtoan
mdmisionhgzt all claiments. are in their 1 Devotional
deamed to e bzan barmed. . ::mm
o @ an g Suppel?elgl?ubnﬁuhm. w7 ." - ,'_ClaimanmSupplemental PetxtxonReply
the Panel’s treatinent of harm as a ' Itischmﬁomtha?ml'sanswa
nm%me?msthmmpmﬁmm&;cd m%m::nypmtywab?mﬁdedw " that, rother tham tresting all parties as-
e il or harm ngﬂa . ohizm’ cridit” PBS Reply at 3.~ .07 .7 harmed and awarding equal
such actiomrras to tha oXPrecS. . Crpedira Cluizaeais colmowledgo that. ;, . shares of harm crodit, the Panel
dircction of the Copyright Royulty - ; coitcetly o8 * -5 offertively dotermined that the harm
Tribunal Reform Act o 1%3which soll=d Al ; ,Griferion was a letononfactor. The
required the Panol to adkoro to prior - 3 onlis,” lerie thig - Pan atdidnozcmr] v to be of any
m i;lednim and dmhmﬁm,_ ooy B @S proved bivmis ATl fn vilaz in d the distribution
wos i{gmm vyl JSC, NAB; PBS awid th5 Cinedinni, » % mmxzemphmme,
mgﬁm‘*ﬁmm mﬁwm’mmm i GridaTico -'mkatplmvnluemteﬂa.i\saresuk. g
parties were harmed cqually. . - b B 7 & that of Progimsm: ol received a zevo credit for
Program Supplicrs Potition to Modify ¢ DU, = 3 NPT T "harm, and the evidonce preented by the -
WS“WHWMMW - ezzﬂﬂedquwﬁ fomeP’ansI. parties this fector was given
mtheoﬂym to prove . .. o8 @mmm - o weight. The icsus is, then, whether
COmParI lahnrmnndthamfcmm ';“’MPMl'snppﬁmﬂmofﬁs * it io pormisaible for the CARPto___ © .
enti pwmdad;umtof - 7 bosm eeitorion. Speciiically; 62 detmminathehmmcﬂmﬂonwasnot

= rolovant.
= Section 802(c) of tha Copynght Act
: :mgm tlmt.CARPs"shullwt on the basis

: prior d“eg:zsxom of the Copyright Royalty

B . Tribunal, pricr copyright arbitration

.tokaoflimitaluﬂli aadnot - ' .+

yotvamcmriticd
“besii Bammcd, it docs not lond any

ﬂ r'.’CARill’lRmpomgtnq,. s

. Sdjipliczs argue that the
Panol’s nn:m‘a{ domonstrates that it

elimingtcd the horm criterion “asalegal royalty

mzmer whid.x.they subnﬂt,is dem-ly

partl
. Iy havmicd fn'1989; howr.
‘_;didthafaf&a yow awerds toccch of ,~

_ " " decisions of the Copyright Rnynlty
§ cicting that ft “found hérm

_xpanol determinations, and rulings by the
_Libfarian of Congress under section
801(c).” (emphasis added). Program _
.Suppliers argue that the “prior -

Tribunal” means that all

"CARPs are bound by, and may not

. doviate from, precedent. This

Tribunal
tkmidaaﬁfying would mean that tho Panol in this -
addnma wikoce progeam was - "« procecding

wifhomampcnmﬂonhas -apply the harm criterion in the same

: ’cmnnnerthntthecm'dldmpmous

v7as bound to interpret and

cable distribution procesdings.

-- . Thisis too nanownmdmgofthe

smmtory languags. The CARPs are

" vested with full authority “to distribute
feas” collected under the cable
compulsory license, and “to determine,
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in cases where controversy exists, the
distribution of such fees.” 17U.S.C.
801(b)(3). While the CARP must take -
account of Tribunal precedent, the -
Panel may deviate from it if the Panel
provides a reasoned explanation of its
decision to vary from precedent.
Airmark Corp. v. FAA 758 F.2d 685,
692 (D.C. Cir. 1985}. Such action is fully
consistent with judicial interpretation o
the role of precedent. It would make
little sencs to require the CARPs to
apply Tribunal precedentinall .
circumstances, and allow no deviation,

Prog-am Suppliers opposed JSC's
moiion o2 the basis that cable systems

"paid for Fox-affiliated stations as a full
- distant signal equivalent during 1960~

92 and continue to do so today bzcause
those stations are not network stations
as defined by Section 111. Program -

Suppliers Opposition at 2-4. Program
Suggbm further argued that Fox does

f not have the nationwide rezch that ABC,
. CBS, and NBC have because Fox’s -

_ " ‘ctations are mestly UHF stations with -
. :Jsaeer covorage, and this lesser coverage

“hos resulted in lower network fees for -

espacially in the area of determining the _Fox programs than for ABC, CBS and.

relevant factors for distributing
royaities. The Tribunal wes not x?mlf

= "NBC

f(LUZH«Progﬂm 2
nbono@edthatl’oxaﬁlm

consistent in application of the harm ~ s ?oﬂmchmﬂmtﬁmwbnhx e

cntenon,andneverquanhﬁedtbevalus pwmmairmopmdtotﬁanmwwks
of 8 “harm credit.” ThaPanel in this wﬁdxhavamfcrmpmnmwand
proceeding took full coccount of the .~ +-deiss. Id. s .
harm criterion—i.e. wedonthebssxsof h:mply }SCstatedthEtitmno@ ’

Temr o B ,._,_ -

it—and concluded, consistent with its . besmgﬁsmgiment on the sistns of Fox-

- authority to make disiribution - *+~, L offilizted stations, whethor they are -
determinations, that the critorion was  ~BowreIk czmm@wcﬂis&aﬁm]sc
not useful to deciding disiribation . - “Replyat f&JSCW Program -

porcontages. Therlfuﬂhernated T .:Sﬁ'pp

that even the Tribumal itcolf had,
through the years, “generally
discounted the ‘harm’ criterion from im
congideration due to an.insbility to
%’ﬁlfy the evidznce submiticd on this'
or. * * *" Roport at 20. Because the
Panel provided & reaconzd oxplanation -
for its decision to discoumnt tha harm -
criterion, and clarified in its o
tha certified questionsthmndis not ’ -

Haes' mgmamthaﬂ’ox-aﬁha‘isd
* chaticngs wore 1ot network fations i -
+::1680-92 bscausy thoy did not broadeast
neﬂwmkmmmmg“ﬁwamm
- part of the station’s typical brozdenst

“day,” whickisa fora
siaticn to bo éonsidored o petwerk -
. mtion umder section 115 Mot 3. -

. Howovey, in JSCs vizw, thatdidm Sl
mbwmmmﬂba Sl g

not act arbitrarily orcomrarytotlw :
statute, - PRSI
B. The Fox Issus - ’ , dosignating
On October 2, 1895, bofors ths =< following fzsuo to &gm""whs:zlm"
initiation of the 1920-82 cuneobdmed msdimwd bytksFox -~
cable royalty distribution procceding, -~ Brocdcosting mwmuﬁlmm
gnﬁMamogm&mm?d WIMWW '-'-,
gross requesting to * programs” within tho meamingof 757~
Fox-distributed isnetwork Section 111(d}(3),” Tho Ofice furtbsr
programming ineligible to miva ”;:- .exdézed that ony could mmdcim
gection 111 Ities. - - "7 Ldireet caees te submit sech ovidenooas
The basis o )'SC'smdhcnwmthat ifmmidmad mbvmtbynwsmbwﬁ.’
section 111 of the Copyright Code - - 1695. IR
provides that only owners of . Cn Demﬁgr 15, 1995, two pmtxm, .
nonnetwork television and redio ISCand Program Supplicrs amended -
programs may claim cable royalties. JSC . thsir coozato prwigpwﬂﬂm testimony.

Motion at 1—3. According to JSC, Fox
Broaudcasting Corp. had become a
network by the years 19¢0-92, serving
£0% of television houscholds and .
paying independent producers license .
fess comparable to that of ABC, CBS,

_on the designated Fox issua. On

. Docombor 29, 1695, PBS filed o partial -

oppnsiﬁcn to )SC‘s pmmrovarsy

-r.

On]annaryzs 19% IﬁePanalrnls;'I,
23 a matter of lavr, thot the definitions

.1 . oosart that Congress

"-psrcentiga

for.section 111 royalties. Tr. 6899-80. In
addition, it ruled that becauseit

i of the Fox issue as a matter of
law, it would not consider the written
testimony JSC and Program Suppliers
had furnished on the Fox issue. Tr.

- 6800.

JSC challenged the ruling of the Panel
as contrary to law, and urged the
Librarian to declare that “(1)
programmmg may be network
programming, ineligible for
compensation under section 111(d)(3),-
even if it was not broadcast over a
station classified as a ‘network’ station
.~ under section 111(f), (2) copyright
_ .ovwhers are not to have Fox
£ affiliates declared ‘network’ stations
‘before they can challenge the allocation
&f;uyalhesto Foxdmpmgrammgg, gd (3)

programming Fox
‘network to its affiliates does not qualify
o3 ‘nonnetwork” prograxmmng under

mon 111(d)(3).” ]SCPehhon to
at24. .

”Program Suppliers urge the Librarian
tom)sct JSC’s request. They argue that
- independent stations are paid for asa
full (1.0) DSE, whercas network stations
are paid for as a one-quarter (0.25) DSE.
" Prograny Suppliers Reply at 27-28. They
made the decision

L

ISCcountemd thmtha4—1 ratio
_ Conggess estoblished fm'thevalne of

mme@workpropammng
and patwork stations wag

snnplya rough estimate that is often not
-the casa in realxtyemojrktfstaséo-so% of
-programs on n stations are
nonn@twmk ~—instead of -

3’ ¢stimate of 25%—it could be
tha cass, JSC pogits; that a small - -
programs on mdependent
stations are network d
of Congress” estimate of 100%. JSC
Petition to ify at 28. :

Alihough the Register did not certify
a question to the Panel regarding its -
mnnet;t of g:zl F’g:d issue, the Panel
nonztheless inclu amponse They
obssrved

- .The Panal wculd likatocommenton the
Fox issuze. The Copyright Office views it as
a mixed question of foct and law. The Panel

and NBC. Id. at 3. JSC therefcremoved  section of 111(f) provides that the words respectfully disagrees. We found it to be

to have the programming licensed by
Fox television declared as
noncompensable network programming
and to dismiss those royalty claims
represented by Program Suppliers that
are for nationally-distributed Fox
programs. Id.

defined in thet gection apply as well to
their “variant forms”’; that the phrass
“network pro ram’’ was-a “variant - -
form” of the p:hrase “network station™;
and thezrefore a program had to be aired
on network staticns bafore it could be
considered a nstwork program ineligible

colely a matter of law. Tha Joint Sports
Claimants in their petition to niodify did not

.suggest that it is a question of fact.

Response at 3.

. JSC urged the Librarian to reject the
Panel’s resolution of the Fox issue as a
matter of law. JSC Supplemental
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cannot be said that the Panel acted
arbitrarily or contrary to the provisions
of the Copyright Act by ruling that Fox
"programming was nonnetwork

mdependent signals, meaning that they
are nmd for at one DSE, as on g'".%dtv

theone-quaﬁer DSE for network signals.
. . The reason is that, during the 1990

Petition at 8. Further, JSC urged the

Librarian to “‘articulate the appropriate

test for deciding whether programming
‘is noncompensable network

programming,” submitting that the . 1892 period, Fox stations did not programming for distribution purposes.
proper test should bz “whether the *“transmit{] a substantial part of the The Panel appreached the issue from
programming has been sold to asingle ~ programming supplied:by such the payment side and concluded that
buyer for exclusive distribution acrossa  network{] for a substantial part of that what is not a network for pay-in
nationwide network of broadcast - station’s fypical broadcast day.” 17 purposes must likewise not be a

network for pay-out purposes. Ruling in

U.S.C. 111(f). The issue, then, is can Ft;x
“-favor of JSC’s request would produce an

offiliates.” Id at 6~7. Program Su Ixers
PP b2 a network for distribution purposm

and PBS oppose JSC’s requests,

submitting that the Panel ruled con-ectly but not a network for payment incongruity in the statute, raising the
on the Fox issue, and that thereare “no ~ PBS arguesin its roply to " question of why cable systems should
grounds” for the Librarian to adopz p@’dﬁon to modify, that the Copynght pay the full royalty value for Fox
JSC's test for determining - Ity ‘Tribunal ruled, as a matter of stations (one DSE), when the copyright
noncompensable network programming. law. in tho-1978 cable mpynght myalty -owners of Fox ing have no
Program Suppliers Supplemental v d‘mtﬂrm _-ghare in those royalties. The Panel’s
Pgtition Reply at 9; PBS Supplemental - . 0fPBS thatpmgmms ~ harmonization of the pay-out with the
Petition Reply at 4-5. must air on natvoris stations before they  pay<in is neither arbitrary nor contrary
Suppliers further note that it only . can be considsred netvrork programs. to the Copynght Act.
would be permissible for the Librarian ~ - PBS Reply at 14-17. However,inthe - - - Furthermore, even if the Register were
tc adopt such a test through a . 1978 the Tribunal - " inclined to recommend to the Librarian
rulemalking proceeding, and not dumig considercd énd ruled on two that the Panel’s determination was
the coursa of review in a royalty in the akemative. Fimt,xtcoﬁsidemd ., - con to the ight Act, there
digtribution procezding. Program — “ﬁeqi:asﬁan of whathor public .. -*- -’ ::would be no factual record forthe
Suppher Supplemental pem,m, Reply at  tolovision. stations ave notvork stations,  Librarian to substitute his own
s eodefined i coction nitﬂ.lfpnbhc - determination. The statute makes clear
Theﬁmjud,m@mlm ;tolovision siations were netwozk . 7~ - - that the Librarian may conduct his
Rgpontomempyngmwd,m ,Mm&s’i’ﬁhmlw&smpmedto- - review of the CARP’s determination on
dwparmeroyallyobhgatxmnndw - fird that PBS wuog network ' the basis of the “record created in the -
the cable compulsory licensz for . programming. However, the Tribuoal -~ - arbitration proceeding,” and does not
nchwork versus mdmdgntm fmm} gbatPBS did ot 6w any public  grant any responsibility orauthority to
Under the pmwml the royalty &2 is : . felovision stations, noz were any public’  the Libzarian to make his own factual
detormined by First« tolovision siotions affilistes of PBS. PBS-- findmgr. 17U.S.C. 802(f). -
avaluecalleda“dxstmt :} . %&mmpmmﬁmwimz e , the Panel did not errin
i oovigned to ol "disizmt” th : ¥ miombars are public telovision s seaﬁons;‘ ruling that Foxprogammmg
signals are defined oo signals reranomited I BOPGI07; tho fiest’ ¢t of o~ "'ehgible fora distribution of royaities,

by a cable system, in whole orin part,, nstvvors atish wmdor seetion 111(f)— - and JSC's petition to modify the CARP’s
outside the focal service area of theprimary _ that thoy b owised by oz affilisted with  ruling concerning Fox-distributed

n'a:smxt;er mmvaluga;mmedl to  anstwor—izesnot met; end the.. -7 " programs is denfed.

in ent. n and educationa vibunal coricluded )

stations becaasa of the different amounts of glavismn gtations. mthgtmp:gtli;mk ' C: The Mathematical Adjstment
viewing of non-network programming corried  giartene. - < i e _ "The Devotional Claimants claim that
by such stations. For example, the “Mngo{ The Tﬁb‘mml thgn mmd@gad thg " becausa of a. mathematical mistake, the
non-network programs on network siations is oo g argument: whether PBS . Panel, contrary to its stated intent, did
considered to 9PPf°mme 25 percent. pw aircd on public television ) notnge the Davotional Claimants the
H.R. Rep. No. 1476, 24th Cong, 2d Sess.  stationc—<rhich ave not netwvork "-game award as it received in 1989,

90 (1976) (emphasis added). It-appears stations—are nonctheless network Davotional Claimant’s Petition to

from the above statement that Congress The Tribunal stated, *We Mod:fy at 2.. They submit that the
considered that there were different - coked ot tha record of this~ 1's key finding with respect to them
amounts of viewing of nonnetwork pkocssdm& swhiczh in our view - wasthat there was “no change in
program on all three categories of establishes significant dikinctions =~ - - circumstances” from their showing in

stations, and estimated that it was 25% -
on network stations. Therefore,
Congress also estimated that it was
100% on independent stations, but did
not preclude the possibility that there
could be network programs on
independent stations.

Congress spoke in the statute and the
legislative history only with regard to

betwezn the funtctioning of PBS and that tho'1989 cable royalty distribution

of the commercial networks. We find

that the operation of PBS in distributing.

programs is mon: akin to that of a

program syndicater.” 1978 Cable

Distribu‘iont Proceeding, 45 FR
63028, 63033 (Sspt. 23, 1280). Beccaugse
tho Tribunal ruled, biced on the facts,
that PBS’ distrib -tion of programs is

how cable systems should pay royalties - more akin to tha: of a

for network stations; it did not define
*network programming” for royaity
distribution purposes, other than to
state that only copyright owners of
*“nonnetwork programming’ are entitled
to a distributicn. On the payment side,
Fox Broadcasting stations are paid for as

syndicatoz, it dicl not have to reach the ‘

legal question of whether a nationally
distributed prog um appearing on a
nonmnetwork stat on is, as a matter of
law, 2 nonnetwo tk program.

Given both the silence of the statute
and the lack of Tribunal precedent, it

proceeding. As a result the Panel
awarded them 1.25% of the-Basic Fund,
and 0.95% of the 3.75% Fund, the same

: ~gs in 1989. Id. at 3. However, because

the awards in the 1989 cable royalty
distribution proceeding were inclusive
of the ssttlement of the Music
Claimants, and the awards in this
proceeding were exclusive of the
settlement of the Music Claimants, the
awards to the Devotional Claimants
were actually a 5.62% reduction in the

-Basic Fund to an equivalent of 1.19% of

the total Basic Fund and a 4.275%
reduction in the 3.75% Fund to an
equivalent of 0.91% of the 3.75% Fund.
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Id. at 3-4. The Devotional Claimants ask
the Librarian to correct this
mathematical error and restore ine
Panel’s intended award to the
equivalent of what they received in the
1989 cable royalty distribution
proceeding.

In reply, the Program Suppliers
yuestion the assumption of the
Davotional Claimants that the Panel
intended to give them the same award
as in 1989. Program Suppliers Reply at
31. They note that the only evidence
allowing for this inference is that the
percentage awards are the same on their
fece. However, Program Suppliers ascart
that the Panel never explicitly stated
they were awarding the Davotional
Claimants the same award they received
in 1989, and the Panel could have
intended the cctual 5.62% and 4.275%
reductions that did in fact take plece. Id.
Further, Program Suppliers state that if,
indezd, the Panel made a mathemstical
mistake with regard to the Devotional
Claimants, they made the same
mathematical mistake with regard to the
Program Suppliers who fecially received
an even 55% award for all threz yoars
in the Basic Fund. Id. at 32. Program
Suppliers conjecture that the Panel
could have intended the
Suppliers should recive 55% inclusive
of the Music Claimants szttlement, in
which case their award would nezd to
ba 57.59% of the Besic Pund and :
61.36% of the 3.75% Fund, instecd of
the 55% and the 58.8% they were
awarded. Id.

The Canadian Claimants make a
sxmnlar argument as the Program

Panel intendcd to give them the came
award as in 1289, Cancdian Claimants
Roply at 8-2. They ncie that thekey |
evidence in this proceeding, the Nielcon
study and the Bortz survey, wevre bath
offered exclusive of the music clomaent,
ind the Panel could have intenticaally
made its award with full knowlzdgo that
it was exclusive of the Music Claimants’
sattlement. The Canadian Claimants
further assert, as the Programr Suppliers
do, that if the Davotional Claimants
deserve an upward edjustment, then all
cloimants deserve one, in which caca an
-cdjustment would ba a wash. Id. at 9.
Last, the Canadian Claimants argue that
if the Librarian decides to make an
upward adjustment for the Davotional -
Claimants, the incresse must come from

' lock of cdequaio explanation, the

parties other than the Canadian
Claimants because no devotional
programming appeared on Canadian
stations and the Canadian Claimants’
award was derived from the fees
generated by their signals. Id. at 10.
JSC make similar arguments. They
question the Dzvotional Claimants’
basic assumption, and, alternatively,
argue that if it is true for the Davotional
Claimants, it is tme for them and all
other claimants. JSC Reply at 44-—45.

Similarly, NAB states that if the

mathematical mistoke is true for the
Dzvotional Claimants:it is true as ‘well

- for NAB. NAB Raply at 25.

Tha Dzvotional Clhimants are correct
whan they ciote that the Panel found.no
changed circumstances with regard to
thom, and that the Pansl awarded them
Ppercentages that were identical on their
freo to their 1969 award. The other
parties ave equally correct when they
stnte that nowhsero did the Pamel

. axplicitly stoto that it intended to give

tho Davotional Claimants the same
mmdsasmism In eddition, the
aro fustified in positing that,
paﬂmps,tha?ml calculstions vig-o-
vis tho other clafmants were similarly

.mothematically flavred, only less

cbvicusly co, becaucs their final

‘numbers happen to ba different from

thooz avvardzed in the 1859 coble

disirib'micnpamwdmg.
Beeonez of theoy difGculics and the

Register quostioncd the Pamol e to
wisthor g mothomation] mistake hed
beon meds as to tho Dovetional
Clofmengs, In cdditicn, tho

- provided tho Panol with o chart-

odjucting tho fizal distribution figures to
tols cocount of the cottlomant recched
byt!mecﬂannmmandNaunnal
Pn&hcl!&dio. P

FooponCa, ~»Pumlmdthaxxt
intendzd to avmrd 1.25% of the Basic
Fund, ples the 2dditicnal 0.01% for
1920, becous it treaied tio distribution
s if 160% of tho cobla royalties were
involved in the procezding, and did not
considor the cartlamont of the Music
Claimants for a1 three years as having
a bzaring on the distribution. Response

. at 3. Tho Panol uccoried that it was

propsr to do thr s “becaucs the partics
yoprocanicd that tho Panol should bacs
its ovrard on 1005 of tho fund, leaving
it to the parties to adjust among
themsalves for .iettlements with non-
participating p: zties.” Id. The Panel was

unable to provide a record citation for
representation of the parties. Id. at 3-4.

The Devotional Claimants submit that
the Panel’s answer has made it unclear
as to whether the Panel intended to
award Devotionals the same share they
received in 1989, and therefore
underscores the arbitrariness of its
action. Devotional Claimants
Supplemental Petition at 3-4. In any
event, the Dzvotional Claimants urge the
Librarian to increasz their award
because “it would be illogical and
arbifrary for the CARP to have awarded
Dazvotional Claimants less than they had
bezn awarded in the 1989
determination. Id. at 8. Program
Suppliers submit that the Panel’s
answer regarding the Devotional
Claimants award underscores the entire
report’s leck of reaconed explanation,
but submit that the Devotional
Claimants’ evidence does not merit an
increzse in their award. Program

" Suppliers Supplemental Petition Reply

at 12-15. ) _
The Panel did not act arbitrarily in its
award to Devotional Claimants, but a
mathematical sdjustment must be made
to all the distribution
determined by the Panel to reflect the
tozal gvrard of all ics. The
Copyright Royalfy Tribunal always

repmwdxtsdmbtmmpmta@sfar
inclusive

all parties receiving royalties,
ofthowpam“whohadmached
cotlement. See, e.g. 1639 Cable Royaity
Distribution 57 FR 15286
{April 27, 1992). Tha Panol should have
donz the same in this procezding,
wpsaaﬂysmcaxtd:dnotoﬁ’ernny
rcocons why it wos

: pmmgmonlyfcrthepmﬁwhefum

it, rather thany considezing the entire
distribution. Furthor, the statute
requires the Librarian to publish the
distribution for the entire
cable roysity funds, and not only theze
amounts that weze in controversy. 17
U.S.C. 802(f).
Accordingly, the Register
recommends that the Panel’s numbers
are cdjusted to account for the total
g;nitggnﬁan of the 192092 cable royalty
x4

7Tha stipulated award to NPR of 0.18% is
subtrected from tho funds, 23 is consistent with CRT
precedant. See, 1239 Cable Royalty Distribution
Procceding, 57 FR 15288, 15304 (April 27, 1992)
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19%0:
Program Suppliers 52.6336250 95.5000000
JSC . - 28.2355000
NAB 7.1820500
Music Claimants 4.5000000
PBS 5.5049750
Davotional Claimants 1.1938500 | ....
Canadian Claimants 0.7500000
1991-1992:
Program Supplisrs 52.5250000
JsC ; 28.1725000
NAB 7.1625000
Music-Claimams -4.5000000
PBS . . 5.4912500
Devotional Claimants 1.1937500 | ....
Canadian Claimants 0.9550000

The above adjustment to the Panel’s
numbers does resuit in a decline to the
distribution for Devotional Claimants
vis-a-vis its 1989 distribution
percentage. However, the Panel did not
state in its report, as the :
Suppliers, Canadian Claimants, JSC, and
NAB correctly observe, that it intended
the Devotional Claimants to receive the
same percentage that they received in
the 1989 proceeding. This position was
confirmed by the Panel’s Response to
the certified questions where it stated
that it intended for the Davotional
Claimants to receive its award based
upon only those royalties in the funds
that were in controversy. Consequently,
the Devotional’s award, even after the
mathematical adjustment, was not
arbitrary. .

D. The 3.75% Fund

JSC argue that the Panel erred in its
allocation of the 3.75% Fund. First, they

claim that the Panel acted arbitrarily ~ -

when it rejected their proffered
evidence concerning the allocation of
the 3.75% Fund. Second, JSC claim that
the Panel acted arbitrarily in denying
them any share of the Canadian .
Claimants’ award of 3.75% Fund .
royalties. Finally, JSC ask the Librarian
to clarify the Panel'’s intent concerning
the Canadian Claimants’ 1990 share of
the 3.75% Fund. '
1. JSC’s evidence. JSC claim that their
proffered evidence on the higher value
of sports programs on stations paid for
by cable systems at the 3.75% rate was
improperly rejected by the Panel. JSC
Petition to Modify at 17-18. JSC state
that they offered the testimony of Jerry
Maglio, Senior Vice President for
Marketing and Programming at United
Artists Cable, on the value of sports on
3.75% rate signals, and a statistical
analysis of the proportion of
superstations on 3.75% rate stations, but
that this proffered evidence was neither
discussed nor evaluated. Id. {citing JSC's

.being the first saperstations in the

. Proposed Findings of Fact and

Conclusions of Law at 157-158).

Pro Suppliers counter that the
Panel did discuss Maglio’s testimony on
page 88 of the Report and the carriage -
of superstations on page 92 of the :
Report. Program Suppliers Reply at 24.
Further, Program Suppliers argue that
the discussion by the dissenting

" arbitrator of JSC's proffered 3.75% Fund

evidence can lead to a reasonable
inference that these matters were raised
and considered by the entire Panel

‘when it deliberated. Id.

~ On the merits, Program Suppliers
argue that there is contrary record .
evidence that undercuts any conclusion
that it is the presence of sports that

" creates the willingness 6n the part of
.cable operators to carry signals at the
" 3.76% rate. Such evidence includes the
.-decline in the carriage of two sports

flagship stations, WSBK and WPIX, and
that the continued cz.riage of WIBS2,
and WGN has niore to do with their
country rather than solely their sports
offerings. Id. at 24-25.

The Panel’s discussion of its division
of the 3.75% Fund is, at best, terse. The
Panel states: T : :

The 3.75% fund established a royalty rate

of 3.75% of groas receipts for newly
permitted distant signals. Little new

" argument is made concerning its distribution.

PTV is not a parti zipant in this fund. We
make these awarc's in a similar basis as the

“Tribunal in 1989. The allocations are as

follows: Program 3Suppliers 58.6%, JSC
32.6%, NAB 7.5% , Dovotionals 0.95% and
Canadians 0.35%.

Raeport at 142. In order to determine the

" Panel’s reasonir:g for these awards, the

Register inquired of the Panel as to
whether it took “into account JSC's
proffered evidence on the value of
sports on 3.75% signals and Program

*The rocord also s ows that WTBS was heavily
promoted on other Turner channels.

Suppliers’ counter arguments,” and, if
so0, “what reasons led the Panel to

~ conclude that these presentations did

not change the Panel’s analysis
concerning the allocation of 3.75%
royalties.” Certified questions 6~A, 6-B.

n response to whether the Panel
considered JSC's evidence, the Panel
stated that it “took into account the
evidence of Jerry Maglio.” Response at
5. In answer to why this evidence did
not change the Panel’s conclusion
regarding allocation of the 3.75% Fund,
the Panel stated that “we weighed that
evidence and found that it was not
persuasive.” Id.

JSC do not contest the Panel’s

. weighing of the testimony of Jerry
“-‘Maglio, but submit that it was

prejudicial for the Register to ask the

- Panel a question regarding its

consideration of JSC's evidence while
not asking similar question about other
cleimants’ evidence. JSC Supplemental

-Petition at 5. Further, JSC argue that the

Panel’s sole mentiop. of Jerry Maglio’s
testimony indicates that it overlooked

-other key evidence, and that the

Librarian consequently should adopt the
dissenting arbitrator’s percentage for
JSC. Id. at 5-6. Program Suppliers

- oppose JSC's request, arguing that JSC's

evidence does not support an increase
in its award. Program Suppliers
Supplemental Petition Reply at 6-8.

e Panel has now responded to JSC's
contention that its evidence was ignored
by stating that it considered the
testimony of JSC's witness on the 3.75%
Fund, Jerry Maglio, and considered it
not to be persuasive. It is troublesome
that while the Panel has now identified
the evidence that it considered, it
declined to identify any reasons as to
why it found Mr. Maglio’s testimony
unpersuasive. The 3.75% Fund
represents approximately $45 million of
the 1990, 1991, and 1992 funds, ora
total of approximately $135 million. JSC
Ex. 2, at 2. As the Court of Appeals said
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in an earlier royalty.distribution
proceeding, “‘shorthand and tossaway,
conclusory sentences are no way to
handle a muiti-million dollar
proceeding.” National Association of .
Broadcasters v. CRT, 772 F. 2d 922, 931
n.10 (D.C. Cir. 1985). -

Nevertheless, the Panel did not act
arbitrarily in its consideration of JSC's
3.75% evidence. As discussed earlier in
this Order, the Librarian’s scope of
review is very narrow. This limited
scope certainly doas not extend to
reconsideration of the relative weight to
be accorded particular evidence, and the
Librarian will not sacond guess a o
CARP’s balance and consideration of the
evidence, unless its decision runs 3
completely counter to the evidence
presented to it. Motor Vehicle
Manufacturers Asscciation v. State
Farm Mutual Auto Insurance Co., 463
U.S. 29, 43 (1983). As the Program
Suppliers point out, the 3.75% feas
generated for two major sports stations,
WSBK and WPIX, declined botwesn the ™
gecond accounting period of 1983 and -
the czcond accounting period of 1892,
and the relative pogition of all
suparstations other than WTBS and
WGN dropped from 22% to 16%.
Program Suppliers Reply Findings of
Fact and Conclusions of Law at 15-16.
The record is further unclearasto .
whether the relative strengths of WTBS
and WGN were due colely to sports
P ing carried on those signals,
or to other factors. In sum, JSC'’s

ents concerning its 3.75%

evidence depended upon the Panel’s
judgment in ascertaining their merit,
and that judgement should notbe -
disturbed.

2. The Canadian Claimants’ 1991 and

1992 3.75% award. JSC claim that the
Panel erred by awarding the Canadian
Claimants an amount of the 3.75% Fund
that exceeded the 3.75% royalties paid-
by cable operators during 1991-1992 for
Canadian signals. JSC Petition to Modify
at 18--19. JSC begin their argument by
noting that in making its award of the
Basic Fund to the Canadian Claimants,
the Panel seemed to accept the fee
generation analysis proposed by the
Canadians. Report at 140-141.
According to that analysis, carriage of
Canadian stations in the United States
accounted for 1.95% of the royalties in
the Basic Fund, and is 56% attributable
to Canadian programs, 29% to sports
programs, and 15% to U.S. movies and
series. Report at 141.

Since it appears that the Panel
accepted the fee generation approach for
the Basic Fund, JSC reason that the
Panel should have followed the same
approach in evaluating the 3.75% Fund.
JSC Petition to Modify at 19. However,

.

¥ of the Canadian Claimantg' 375%

* maoke a 30% claim to the Canndian -
- Claimants’ allocation of the 3.75% Fund
. during the hearings or in the findirigs
. and are précluded from doing so.now;

‘when

. increase the Panel gave JSC generally for
btk e = *.point out, the Panel did not follow a

. although carriage of Canadian signals .

accounted for 0.31% of the 3.75% Fund,
the Panel awarded the Canadian -
Claimants 0.35% of the 3.75% Fund, an
amount higher than its fe2 generation.
Id. In addition to awarding the Canadian
Claimants more than 160% of their fee
generation, the Panel did not carry .
through its analysis of the Basic Fund
(in which 29% of the fees generated by
Canadian signals w;)re a‘titribntabsl(e: to
sporis ﬁ-ummln and gave JSCa
2010 ; of Canadian signal generated
3.75% royalties. Id. at 20, JSC assert that

such a zero award is contrary to CRT
 precedent and was arbitrary, and
request the Librarian a them 30%

ties, Id.”
:In support of JSC's

Librarian agrea that JSC should get 30%5

.of the Canadians’ 3.75% Fund award, .-
- *the Program Suppliers should geta

minimum of 15%; as well. Program
Suﬁplim Reply at 28,n.12.°- =~ . -

ngly, the Canadian Claimants
argue the following: (1)JSC-did not .

(2) it is possible the Panel may have -
foregone a strict fea generation analysis -
it came to the 3.75% Fund, and =
'JSC may have recéived its share of the -
3.75% Canadian allocation as part of the

'3.75%, which is isgible if fea
generation is nét roquired; (3) but if fee

generation is required, it shouldbe ..

required acroas the board, including

" PBS whoos fee generation in the Basic

Fund ranges from2.1% to 2.5%,
depending on assumptions, not the -
5.75% the Panel awarded it. Canadian
Claimants Replyat6-8. @ =~ . .
The Register inquired how the Panel
calculated the Canadian Claimants =~ °
award. She asked “if the Panel intended
to make an allocaticy to the Canadian-
Claimants of the Basic Fund on the basis

~

 of foe generation, did it also intend to

make an allocation to the Canadian .
Claimants of the: 3.75% Fund on the
basis of fee generation,” and, if so, how
did “the Panel sccount for the award to

-the Canadian Claimants being greater
than their fee generation of 3.75% -

royalties.” If the Panel did not intend to,
uga a foe generation analysis, the :

Register inquired as to the basis used by’
the Panel..Cértitied questions 6~-C, 6D,

and 6-E. :

The Panel raplied by stating in
response to all tiree questions that the’
allocation of 3.75% royalties that it
mads to the Canudian Claimants *“‘was
an error.” Respcnse at 5. The Panel did

- ‘Was the-Panel’s error in awarding the

not, however, make any attempt to
substitute what it believed to be the
correct percentage.

: Canagian Claimants acknowledge that

- their 3.75% award exceedéd the amount

of fees that Canadian programming
generated. Canadian Claimants
Supplemental Petition at 5. They
submit, however, that if a part of their
3.75% award must be shared with other
parties based on the Panel’s analysis for
‘their basic award, then, to be consistent,
their basic award must be increased to
1.1%. Id. at 6. )

- In reply, JSC argue that the Canadian
3.75% award was 113% of the fees
gonerated by Canadian signals, and that

- - they are-only entitled to 51%, which is

vei -0 --d consistent with their Basic Fund award.
.. ¢laim, the Program

. Suppliers ascart that should the 5

JSC Supplemental Petition Reply at 8.
The Panel’s response of “‘error” is
‘troubling because it fails to shed any
light on what the Panel’s intended
approach was to awarding the Canadian
Claimants their share of 3.75% royalties.

- ‘Canadian Claimants more than 160% of
. their fes generation, or was the error in
. +failing to allocate a share of the

Canadian’s 3.75% royalties to JSC and
" Program Suppliers, or both? - _
- It appears that the Panel’s error was
not in the total amount of 3.75%
royalties attributable to Canadian
gignals (0.35%),.but rather in the

_ -allocation of those royalties among JSC, )

Program Suppliers and the Canadian
Claimants. As the Canadian Claimants

-strict fee generation analysis for any of
- the claimants in determining Basic
: Fund awards, and actually awarded PBS

. an amount that was two and.a half times

the amount generated by PBS signals
.. under a fee generation analysis.
Canadian Claimants Reply at 8. The
award of 0.35% to the Canadian
_ Claimants for 3.75% royalties is not at

* " 'great variance with the 0.31% the

Canadians requested, and falls within

the zone of reasonableness. See, ‘

National Association of Broadcasters v.
. CRT, 772 F.2d 922, 930 (D.C. Cir. 1985).

" The error committed hy the Panel,

therefore, rests in its failure-to properly
_ allocate the 0.35% of 3.75% royalties
generated by Canadian signals among
JSC, Program Suppliers and the
. Canadian Claimants.

In allocating the 0.35% share of
3.75% royalties among JSC, Program
Suppliers and the Canadian Claimants,
the Panel’s approach used in making the
Basic Fund award to the Canadians is
adopted. The Panel found that 29% of
the programming on Canadian signals
was attributable to JSC, and 15% was
attributable to Program Suppliers.
Report at 140-141. The remainder
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(56%) was attributable to Canadian
Claimants. Id. at 141. There is no reason
to expect that these percentages would
ba different for Canadian signals paid
for at the 3.75% rate, and the parties did
not present any evidence to indicate
such. See Canadian Claimants Findings
of Fact at 82-83, 96. Those percentage
are therefore used to adjust the
allocation of the 3.75% Funds for 1991
and 1992. The final allocation of those

funds should be as follows:® .
3.75%
royaliics

Program Suppliers ..sssess 56.0131375
JSC 31.2299325
NAB 7.1625000
pBs.

Music Claimanis ......c.cceeenee 4.5000000
Dovotional Claimanis 0.2072500
Canadian Clgimanis ... 0.1871800

3. The Canadian Claimants’ 1990
3.75% award. JSC note that on pages
142-143 of the Panel’s Report, the Panel
announced its decision to award the
Canadian Claimants 0.35% of the 3:75%
Fund, but is silent as to whether that -

applies to 1990-92, or just the years for .

which the Canadian Cleimants hada -~
controversy, 1991-92, JSC Petition to
Modify at 21. JSC ask the Librarian to
clarify that the Panel’s intent was
simply to make an award for thoss years
that were in controversy. Id. JSC further
ask the Librarian to reallocate the
Canadian Claimants’ share of the 3.75%
Fund among the other claimants, in
proportion to each claimant’s share of
the 3.75% Fund. Id. at 21-22. JSC's
motion is supported by NAB which asks
for an increase of 0.03% in its 3.75%
Fund award. NAB Reply at 24.

In reply, the Canadian Claimants do
not claim more than their settled
amounts for 1990, but want a
declaration that their settled amount for
1990 is assuzed in both the basic and the
3.75% Fund. Canadian Claimants Reply
at7,n4.

The Canadian Claimants reached a
settlement with all the other parties of
their claim for 1990 in which they
received 0.75% of the Basic Fund and
0.25% of the 3.75% Fund. The parties
notified the Librarian of this settlemant
and it is assured, as a matter of law. ’
Therefore, the Panel did not have the
authority to alter the Canadian
Claimants’ share of the 1990 3.75%
Fund. Moreover, the Panel does not
assert such authority. Report at 142—
143. Accordingly, the awards listed on
page 142 and the allocation table on
page 143 are read as making an award

9These figures represent the final overall award,
which includes the Music Claimants settlement.

of 0.35% of the 3.75% Fund to the .
Canadian Claimants for 1991 and 1992

ong. '

owever, having concluded that the
Canadian Claimants’ award in the
3.75% Fund for. 1990 is, as a matter of
law, 0.25%, the total allocation for the
1990 3.75% Fund is now 99.90%

_(excluding the Music Claimants

settlement), and an-adjustment must be-
made..JSC and NAB have asked that the

- adjustment be pro rata among the other
. claimants that have entitlement to the

3.75% Fund. This is the proper basis,
and the rcallocation should be made
accordingly.

E. The NAB Award

. 1, Program miscategorization. NAB
argues that the Panel acted arbitrarily in
failing to correct the Nielsen study for -
miscategorized programs when it
awarded NAB a percentage equal to its
viewing share. NAB Petition to Modify
at 2. NAB notes that the Panel
concluded that “NAB’s programming
was previously undervalued” by th
Copyright Royalty Tribunal in its 1989
cable distribution, and then stated that
“NAB [programs] attracted and retained

" subscribars at a-level equal to-its -
ing.” Report, at 112~113. S
- According to MAB, the Panel considered
" - that a percentage

vil

ual to NAB’s
viewing was 7.5%, halfway between the
range of 7% to 8% which the Panel

. found‘was NA 8's-Nielcan viewing for

1220-92..Bsca 1se the Panel intended to
award NAB its Nielsen viewing share,

- NAB contends that it should have

corrected the study for miscategorized
programs which properly belonged to
-NAB. Id. .

.NAB notes that when the Tribunal -
considered .the reiative weight to assign
the Nielsen stvdy, it first corrected the
study for all perceived deficiencies and
miscategorizati ons. Id. at 4. The Panel
failed to do this, in NAB’s view, and
was wrong when it stated that it was
“unpersuaded that the criticisms
involving miscategorization and
nonresponse Iz te have any real
measurable effuct on the validity of the
results.” Report at 42—43. NAB states it
offered the meusurable effect of the
miscategorized NAB programs, and that
the Panel was wrbitrary in ignoring this
effort, Id. at 5. .Last, NAB argues that the
Panel was part: cularly arbitrary in
disregarding the miscategorized

s because, with one exception,

NAB'’s evidencs on their
néiscategorizati on was not challenged.
Id.
The ohe proj ram categorization that
was challengec. concerned *“National
Geographic Ex;slorer.” Id. at 7-10.
Program Suppliers asserted that

“National Geographic Explorer” was
syndicated as “National Geographic On
Assignment.” Id. at 8. NAB asserts that
“National Geographic on Assignment”
is a re-packaged, but separate program
from “National Geographic Explorer,”
and although “National Geographic On
Assignment” is a Program Supplier
syndicated series, “National Geographic
Explorer” remains a station-produced
program belonging in the NAB category.
Id.at 9.

Program Suppliers disagree with
NAB'’s conclusion that the Panel
intended to award them their viewing
share, and disagree with NAB's
assertions regarding “National
Geographic Explarer.” First, Program
Suppliers question NAB's assumption
that the Panel gave NAB a one-to-one
correlation between its Nielsen figures

. and its final award, noting that at an

earlier section of the Report, the Panel
referred to the Nielsen study “merely as
a reference point and not as an absolute
value.” Program Suppliers Reply at 3.
Further, Program Suppliers argue that
NAB did not carry its burden to show
the Panel how the miscategorizations
affected the Nielsen numbers, because
NAB did not give the Panel a final
exhibit with all the numbers calculated;
absent such a showing, the Panel could

- properly reject NAB’s argument. Id. at

5-7. Second, Program Suppliers assert
that “'National Geographic Explorer”
doas belong to the Program Suppliers
category under a Tribunal exception for
a program produced by or for WTBS

- comprising predominantly of

syndicated elements. In addition,
Program Suppliers assert that there are
two programs, “Night Tracks” and
“Thirty Years of Andy: A Mayberry
Reunion,” that were improperly
classified as station-produced programs
belonging in the NAB category when
they should have been classified as

. syndicated shows belong in the Program

Suppliers category. When the effect of
*“National Geographic Explorer,” *“Night
Tracks” and “Thirty Years of Andy: A

- Mayberry Reunion" are added together,

Program Suppliers assert that the final
effect is a wash for both parties. Id. at
5=9,

JSC agrees with Program Suppliers
that the Nielsen study data were taken
“with a grain of salt” anc as a
“referenco point,” rathe: than on a one-
to-one basis. JSC Reply at 49-50.
However, should the Librarian agree
with NAB that the miscategorizations
were material and deserving of an
adjustment, the JSC argue that the
adjustments should come entirely from
the Program Suppliers category because
they were originally classified as
belonging to Program Suppliers and
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should not result in a lower ]SC award bacause “NAB [did] little to corroborate  corroborate NAB's resulits in the Bortz
Id. at 50. . Bortz.” Report at 112. NAB argues that,  survey. In the section entitled “Analysis
One of the Register’s certiﬁed " onthe contrary, it presented much . -of and Award to the NAB,"” the Panel
uestions to the Panel asked whether . : evidence to-corroborate its.results ini the - stated that it could not-accept NAB’s
e Panel intended “to give an award to  Bortz survey. They include: {a) PR proffered analogy to CNN for the

NAB equal to its share of the Nielsen - gsubecribars’ letters and callswhen . reasons given by Program Suppliers,
study,” and, if not, to describe what  °  distant signals are droppad; (b) - -which was, that it was an unfair
other factors entered into the award. - analogous demand for. o CNN cable comparison between CNN's license fees
Certified questions 3~A, 3-B. In "~ channel; (c) actions taken by subscribers- and compulsory license fees which are
response, the Panel stated that the 7.5% _ to avoid losing distant signal news . . - .-limited by law. Report at 112, Further,
award to NAB represented the fair " programs; {d) independent recearch on .  the Panel stated that NAB's evidence
market value of NAB's programming, “parasocial interaction,” meaning strong from the Opinion Research study, about
and therefore was not intended asa .. .. - personal attachment to news programs “parasocial interaction,” and about
measure of its Nielsen viewing. " .. and personalities; (e) a 1991 study *“regional clustering, was credible. But'it
Response at 4. .- commissioned by WTBS finding that  "nonetheless rejected these as justifying
AB renews its request that it be - asubscnbers value station-produced ~an increase for NAB; because it found
awerded its Bortz survey share of - newsbreaks and’other informational - \them to be at the same level as prior to -
12.6%, but submits that the Panel’s. ~-'f_program9. (f)°e 19920tudy by’ Beta. - *.: :;1980-82—no changed circumstances.
response confirms that it is entitled to . . Regearch Corporatiod finding that ““Report at 112. Although each and every
no less than its corrected Nielsen " “:gubccribars: -highly value'cable networks one of NAB’s proffered evidence could
viewing share 0f9.3%.NAB - .- featuring news and other mformatian, .have been described by the Panel, the
Supplemental Petition at 3-4. Prosmm ”(g) subccribar valuation surveys: .- more important evidence was discussed
Suppliers counter that NAB is not .».conducfed for the 1983 distribution..- ' ~sufficiently to support the Panel s
lcig‘t:xi:led ut)s its %ortz suix;wéey 1;@9u1t8b o = procozding; (b)-évidence of clustc::xl'mg of  determination. - '
use its evidence not corrobora distant si carriage in ons close to

those results. Program Suppliers - - ' the markgtn:} the stagtionblzﬁg carried, - F. The Davotional Claimants Award
Petition Reply at 10. Program Supphers whahe interest in news of the - - :7+- ¢« - - Thee Devotional Claimants claim the
also argue that the Panel committed - . eornmxmity is greatedt; and (i) cable " - Panel ignored record evidence and/or
error by stating that it found NAB’s ‘oparator testimony, includfng op@ratom' re}ectagn certain arguments that were

programming to be “previously . ’_ eatifying for other Phase I categories.  _* jaccapted far other claimants, that would
underva}ued" with respect to the igsg NAB Petition to-Modify, Attachment A .hava supported-an increaged award to
award, because the Panel cannot . -- *ut.Bé, 134; 152163. . it e ~7the Davotional Claimants. . :
reevaluate prior decisions of the CR'I' Progmm uppliern counter that NAB - First, the Devotional Clamants assert

Id. at 11-12. djd ‘not-cofroborate NAB's rdstilts in the ., - that the Panel erred when it discounted
The Panel did not act arbitmrily in - .Boriz survay: Program Suppliers . “:the Buntz survey.results for the oo
awardinig NAB a 7.5% share. The Panel’  charcétorize NAB's anulogy to CNN's. ‘Dévotionsl Claimants becausa, “The.
has clarified that it did notintend t6 " -liconca fcasan: ‘Creating on unfair - ZTribunal in 1989 found, as'we do also, .
award NAB its Nielcan viewing share, - ‘comparicon.with compn[mry licanw ~that the price of the programs is much
but was only using those numbsrs as a . :fezs, and that the com “wiag© ¢ less than what the’ cable operator is”
reference point for determining the. . ./ dismicisd by the Penoal ds #overstated” - willing to d.”.Report at 130. To -
award. The Panel's usa of the so-called “.and"“of little valuo, "Pro@am Sup liem- “have made this finding, the Davotional
“uncorrected” Nielson numbars is ulso ~Rgply at 910, Program Suppliers gn]( . Claimants contend that.the Panel would
not erroneous, even though thosa © " . NAB for not" ting any'data- « <7 "shave had to ignore the.unrebutted .
numbers were uged as only a reforence coricorning the cetual pﬂm paid for .-~ ¢ ‘ovidence of Dr. David Clark and Mr.
point. The Panel, in addressing the . L “station-produced programg in‘ths ™ T~ ~‘Michael Nason who testified that . .. -
miscategorization igsue, stated that 7 “gyndication markatplece:-7d. at 10. They  devotional programmers would. . - |
“none of the witnessas were ableto " - - m stato that'to show audicnce avidity - carofully negotiate to obtain a market -

articulate what effect, if any, thesze '. -i not-enough; it must ba greater mndity price if a free market did exdst in distant
alleged problems had on the survey '~ ‘than'shovm for the other types of ™ & r-gignal retranismissions. Davotional - -
results,” and concluded thatit was’ . * “ programsbéing compared inPhacs 1 m - Claimants Petition to Modify at 7-8. The
‘“unpersuaded that the criticisms . order to got an increacsd award. Id. - - -~ Davotional Claimants submit that PBS
involving miscategorization and " Lastl , Progrim Suppliers consider t.he witnéss, Dr. David Scheffman, conceded
nonresponsa rate have any real - . Panel’s'conclusion tgm -therd wero.no.. - there was no reason to discount the

measurable effect on the validity of the ** changed circumstances as dispositive: of ‘Davotional Claimants’ award for any
[Nielsen] results.” Report at 42-43. NAB NAB'sclaim fm a higher awurd ]d at " “supply-side’” considerations. Id. at 8.
did not present any evidence to the 10=11; . e e i .. "3, The Davotional Claimants further

Panel as to how the programs which it - JSC submit tbat 1f ﬂw Librarian .. .. contend that to discount their award for
alleges are miscategorized would change balioves NAB sliould got ah award equal - lack of pricing is another way of saying
its Nielsen numbers, and NAB's post- to'its Bortz results, so should JSC. JSC that-their award should be discounted
hoct rationalization in its Petition to " Roply at 51. Tho Canadian Claimants -forlack of *harm.” Id. But the Panel re-
Modify is not acceptablo. See, Citizens - otate that if the {ibrarian bolicves NAB's ovaluated “harm” in this proceading -
to Preserve Overion Park v. Volpe, 401  award should b: upwardly adjusted, and found all claimants equally harmed.

U.S. 402, 419 (1871). that should not affect the Canadian - - Therefore, the Davoticnal Claimants
2. Corroboration of the Bortz survey.  Claiimants’ awad becauseno NAB - "~ contend, the Panel acted illogically

NAB claims that the Panel arbitrarily pmgramming was shown on Canadian ~ when it continued to-discount their

rejected its evidence corroborating the stant signals. Canadian Clnimants -award for lack of pricing, Id.

Bortz survey. NAB claims that the Panel Reply at 10-11." ~ -Program Suppliers reply that thers

stated that it world not award NAB the e Panel did not act arbitranly in was countervailing record evidence to

results it received in the Bortz survey, rejecting NAB’s evidence purporting to rebut the testimony of Clark, Nason and
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Scheffman. P Suppliers Reply at-
33-34. JSC contend that while the Panel
discounted the Bortz survey results for
the Devotional Claimants by 2-3%, it 7
discounted the Bortz survey results for
the JSC by 7-10%, and both are equally :
illogical. However, in the JSC's view,
the Panel acted within its discretion to -
weigh the evidence, and this weighing
is not subject to review. JSC Reply at 47
Second, the Deyotional Claimants
contend that their evidence
corroborative of the Bortz survey was
ignored by the Panel while similar
evidence was credited to other parties.
For example, the Devotional Claimants
assert that: (1) while the Panel cmdxted
PBS for its increasad share in the
Nielsen study, the Panel did not credlt
the Devotional Claimants for its .
increased share in the Nielszn study;- (2)
while the Panel credited the JSC for the .
testimony of cable operators Myhren
and Maglio on behalf of sports, the _
Panel did not credit the Devotional ™
Claimants for the testimony- of cable-"
gparators ;Engel and Searle( on b:ﬁhgl&of
evotional programming; {3} w ]
Panel credited the JSC and NAB with

“analogous cable channels, Program
Suppliers assert that the Family
._ Channel consists more of movies and
televnsxon series than devotional -
g. Id: at 39. T
I also argue that the 1989 Nlelsen
study ‘and the 1990-82 Nielsen studies’
_are not comgarable bzcause they are
baczd on ditferent methodologies. JSC
Raply at 48. NAB agrees with the
Davouonal Claimants-that the-Panel _
ored their evidence corroborative of
o'Bortz survey, just as the Panel °
ignored NAB.ascoris, NAB's . -
=" corroborative evidence, and that both
‘the Devotional Claimants and NAB-
. ‘desarve higher adjustments for their -
corroboratxge mdenoa NAB Raply at
26 A .
- Third, the. stoﬁonal Claimants
contend that their foe generation =~ "~
annlysis for religious specialty stations- -

~ “'was ignored, and that there is no basis
.-~ for.the Panel to havegiventhe ... .

Dovotional Claimants a differont award. -
“in’the Basic Fund and:the'3:75% Fund. .’

: DavotxonalClmm tsPehtion to‘Modxfy
< at14: ,;;“:, 7l
- Program

2 }u—n‘t;_ r—;-; s

upphers ‘Conténd tha

. "discretion to consider one cabie channel
. .analogous to one claimant, but find that

another cable channel is not-analogous

. to another claimant. Program Suppliers
- and JSC give creditable reasons why the

Panel made its distinctions concerning
the Devotional Claimants. While the

. Panel’s explanation was less than .

compelling, in its section called

"~ *“Analysis and Award to the Devotional -
* {Claimants],” enough can be gleaned

from it to support the conclusion that

.- the Panel rationally weighed the
* -.differences in seemmgly similar
.~evidence. :

- Third, the Panel dxd not act arbxtranly

-in reaching its conclusion that the

. award in the BasicFund tothe
"_Devotional Claimants should be 1.25%
:‘because it found in the findings of fact

that “the specialty station royalties for
- the thres years at issue represent less
than 1% of the total royalty pool, and -

.. are thus consistent with Devotionals’
- low viewing shares.” Report at 129

"Further, the Panel incorporated by

~reference the Tribunal’s reason for
N iving the Devotional Claimants-
- disparate awards in-the basic and the

their showings related to the intensity or Mﬂl station fee generation axmlysis +3:75% Funds; that is, that religious

avidity of viewership, the Panel did not :

credit the Devotional Claimants’ .
evidence of avidity of viewership; (4)-
while the Panel credited the JSC and
PBS with the marketplace value of - +-
analogous program channels, such as
ESPN and Arts and Entertainment, the
Panel did not credit the Davotional -

Claimants for the markstplace value of ::

- gonera

%Zwhy the Panal gave a-different award to ;
4+ the Dovotlotial Claimants in the Basic- "
Fund ond tho 3.75% Fund, bscanse . ‘;‘,.t b
G The Canadxan Clmmants Award
0'3,75%:rate: Program Suppliers reply =
. ihe Register discovered what appeared

‘fustifying tho different awards to the .

wasunsdbyﬂwl’anel butdim:ounted.

Furthor, the specialty station fea- x

tion analysis shows’thebamsfor

alty siiitions are fisver carfied at .

at 38-40..JSC:makes the same. point -

such analogous p channels as the: -
Family Channel ang the Faithend~ ¢ c«D@votional Claimants in theé Basic F&md

Values network; and (5) while the Panel
gave increasas to all other parties who-
relied on the Bortz survey—JSC, NAB,
and PBS—it gave no increacato the .
Devotional Claimants, the only other -
party who relied on the Bortz survey,
Davotional Claimants Pemion to Modify-
at 10-14.

In reply, Program Supphem note that .
the Nielcan fi for 1989 cannot be -
compared wi
change from a diary-bagzd study toa .
meter-based study. Therefore, instead of -
concluding that the Panel ghould have
credited the Dovotional Claimants with .
an increase in their Nielsan share, the-
Panel erred when it credited PBS with
an increase in their Nielson ghare,

Program Suppliers state that the
Davotional Cﬁmnants mathematically

exaggerated their increase in the Nielsen
study. Id. In addition, Program
Suppliers argue that the opinion
testimony of the cable oparators was not
rejected, but was discounted for not
being quantified by the Devotional
Claimants. Id. at 38. As for the

7 Davotional

L SEIENE )

1990~92 becauss of the B
« ' the Program Suppliors that “Davotionals®

- and tha 3.75% Fund. JSC Reply at 49
:Tha Panel'did not cct arbitrarily in

: 'awm'd to'tho Davotionial Claimanm

*:"First, tho Panol did not errin’ mchmg'
" its conclusion that the-price.cf 7 .- .=

£ SUrvVoy
“Pangl mnde findings bassd on record .

.- gvidorica in su eJ:tpm't of this conclusion -
wheon it recited the criticism offered by

pay stations for gir time and arguethis
prectice indicgies a lower value for - ..
:.devotional prog mmming compared with .

Scoon ~tho Panol did not act -
tobo simﬂar evidénce differently. When
a decision-mak:ng body woighis |
evidonce, it may often decide to woapt
one piece of evidence but reject angther,
even though thoy appear similar.

- "Anderson v. Bessemer City, 470 U.S.

564, 574 (1285). For example, it is .
within the Panel’s discretion-to acce
the testimony of one cable oparator, gut
not another Itis also within the Panel'’s

at 129. PR

: arbitmril mccnmde‘nngwhatappeam m pora

Program Suppliers Reply at 37. Furtiler. )

-gpacialty stations are not paid for at the

+'3.75% rate, anid therefore, the
'-Devotxonal Claimants 3.75% Fund

.. award should be can'espondmgly
'mduced Report at 142, - -

- In hor réview of the Panel’s Report,

1o bé a discrepancy in the Basic Fund
award to thie Canadian Claimants,
Sp@cxﬁeally, ‘the Report contained

. language indicating that the Panel
“would award the Canadian Claimants a
- 1.1% share of the Basic Fund, but then

'+~ awarded the Canadiani Claimants only a

pmgramsxslemtﬁanwhnt
‘tho cabla oparatars stote in the Bortz .-j.,j ~1:0% share. The Report stated: -

thoy arS willing to'spond. The

“Mote spedﬁcally. the Canedians claim that
nppmximamly 1.95% of all basic royalties is -
of Caneadian stations. Of that -
numbar. JSC should receive 29%, Program
Suppliers should receive 15%, and the ™
ance (568%) should be allocated to the

- Cancdians, 'I'hlsSG%isequaltolI%ofthe
;. basicroyalties. -

Tho Panel belxeves that the nnalysxs for this
" category should be the same as for the other
categories. The Bortz survey shows cable
tors value Canadian
at .3%. This number is totally .

unrelinble as Mr. Bortz su; that the
- gmall numbers are o of be
cccurately measured. The other quanntauve

evidenca we have is the fees generated.
While there is a great deal of criticism,
particularly by PTV, concerning acceptance

+  of the fee-generated method, we see no other
- .significant evidence to dispute the claim of

the Canadians.
‘We allocate 1% of the Basic Fund to the
Canadians for the years 1991 and 1992.
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Report at 140-141.

In light of this language, the Regxster
certified questions to the Panel to .
determine its intent. The Register
inquired as to whether the Panel
intended “to'make an award to the
Canadian Claimants on the basis of fee
generation,” and, if so, how did the
Panel *“account for the discrepancy
batween 1.1% and 1.0%.” Cartified
3uestmns 5-A, 5-B. Finally, if the Panel -

id not intend to use fee generation, the
Register inquired as to what other -
factors went into the fashioning of the -
award.

In responss, the Panel stated that it
“did not wish to use a fee ganeration
method."” Response at 5. Instead, the
Panel noted that while the Canadian .
Claimants requested 1.1% of the Basic
Fund, it was “(our] collective judgment
that, based on past proceeding, an
increase of one-third [from the 1989 ~ __
percentage] was a sufficient increase, so
{we] concluded that one percent was the
appropriate marketplm value.” Id. The
Panel concluded by stating that “{w}hile
we tried to distance ourselves from the-
foe generated [sic] method, by the ﬁrst _
sentence in the second quoted -

-~

Petition at 2~3. Further, the Canedian ~
Claimants argue that the Librarian is
prohibited from reducing the Canadians
award in any way “because no party
sought its reduction.” Canadian
Claimants Supplemental Petition at 2,
In reply, Program Suppliers challenge
the Canadian Claimants contention that
their award cannot be reduced, noting
that there is no statutory provision in
the Copyright Act, unlike the Natural
Gas Act and Federal Power Acts, which

praclnde the Librarian from considering

an issue or award not raisad by the
parties. Program Suppliors :
Supplemental Petmon Reply at 2-3. ]SC
submit that there is nothing in the
Panel’s report or responsas to the
certified question that indicate that the
“Panel accepted the Canadian Claimants’
evidence in its entirety, and that to
request the Librarian at this stage, and
not in the initial petitions to modify, for
an increase in award is untimely. JSC
Supplemental Petition Reply at 7-8.

- = awardis reasonable. The
- Royalty Tribunal was acco

a _Panol’s Report or Respo
| .cartified questions that indicates that
. the Panel accepted-the Canadians’ caseg
. in its entirety and intended to award ..

" for19902.
. .thon notos'

. nnmb@m

Havm clarified that it was the.

- rﬁarketplaéa adjustments, are not

Panel's intentzon to award the Canadian accurate. Unlike the other claimants,

" Claimants 1.0% of the Basic Fand, the .

-"-gubstantially broad “zone of
Teasonableness” in making its
. -determinations, see National

3. “ABsociation of Broadcasters v: Ci?T 772
" .representing the other 25%). An award

.F.2d 922 (D.C. Cir.1985), and the"

. “=Canadian Claimants’ award falls within

.this zone, since they received 0.75% in

:_the 1289 distribution proceedmg and

* were requesting 1.1% in this

. proceeding. Further, as JSC comectly

. point out, there ig nothing in either the
nsatothe -

them their requested share of 1 1%

H. The PBS Bortz Ad;ustment

s PBS makes a technically com lox .
gg::ment alleging that the Panel acted

Copyigit

.t

PBS does not receive an award from the
*3.75% Fund becaiise none of its stations -
are carried by cable operators at the
3.75% royalty rate. Thus, PBS only
receives an award from the Basic Fund,
which represents about 75% of the total
royalty pool (the 3.75% Fund

of 6% of the total royalty fund (which

. ‘represents PBS’s adjusted Bortz share) is

- only 6% of 75% of the total fund, since

.:<.. PBS receives no 3.75% award. Thus, an

award of 6% actually works out to be
less than 6% when the total fund is .

: ~considered. PBS therefore submits its

*"-award must be raised to roughly 7%

=

“total, so that its award when the total
royalty pool is considered amounts to

% - 6%. PBS Petition to Modify.at 6-8, 12.
.. "~In the 1988 p:

roceeding, the Tribunal -
-rejected this argument, noting that the

' ‘Bortz stirvey did not require cable

.oparators to allocate value to program .

o o ks pracoaing 08 pubas:  * cagoris based on theirsctusl
g-PBS.su ’ censs co t ents,
‘ thm the Pane ghiould have mdde an' "~ "”'but rather based on & h%noth p;l?'m
upward adjustment in its awardto ..’ g budget. 57 FR-15286,

“cccount for the fzct that it doss.not’
-~ yocoive an

fund for 1920;:2.9% for 1991 and 3.0%

e principal afguments -
‘mcde by PBS for adjusting theco ™~

g cilled the-zoro value -
.-methodology whlch attempted to -

ivard. The first adjnmﬁneixt '

at 115~118. The Panel :

account for the cible oparator = - - -
W"m‘““wﬂmzmmymmxd sharas Id.at11.

not actually import a distant PBS signal. -

Tho Panol accopted this adjustment,
though somewhst reluctan
"123'(*Tho automtic-zevo adjustmont -
. 7 Dr. Fairloy troubles the
Panol.”).

analogous marke plece edjustment

. Roport at

.. .,_'. programming
115205 (April 27, 1996) The operators
yroyaltics in tha 3. 75% Fund ‘were therefore all :

aragraph, we certainly used that -~ = Altlmsh PBS made a similar - e tage of the bud
metbod in reaching our conclusion.” d, . cdjistment argumant ta tho Trbiinal i ;5 100% of the royalty fands  tie
The Canedian Claimants argue that it #3tho 1639 g which-was - y not the 75% of the funds
was error for the Panel not to uce the fsa oxprocdly. ra}:cted by tho TM PBS that PBS “%9899
generation approach and award the - .-, 2BUCI that it prezontbd novs cvidence .. ; PBS now submits hiat it his premted
Canadian Claimants 1.1% of the Bmxic g -avguimant for edjustmont in-this - -4 reconstituted version of it adjustment
-Fund because “the Panel’s Report and . ~ <~ procieding, thoreby préchiding the © ~* “-argument in this proceeding, arguing -
Response indicate that they a od " .Panal fmm propesly relying upon. the - :that not only is it entitled to an- _
our tactual findingsand ooapted. - i Téfbunal's rojection rationale: .. cdjustment of the Bortz results, but that
conclugions.. . .” Canadi Claimants " Tho Panol's analysis of its awmd t° . all-parties must be adjusted upward.
Supplemental Petition Roply at 3; - - PBS bsging with on oxaminaticn of the . PBS Patition to Modify at 10. The Panel
C:gpdgmegm t;’; qu’ ya 1~ -row numbais from the Bortz survay for . “rejocted this argument “for the same .
adian Lialmants Supplemen . thé PBS category: 2:7% of the royalty ' reason given by the Tribunal in the 1889

2.”” Report at 124. PBS assearts

. ‘that the Panel acted arbitrarily in
% up lying this reasoning because PBS -

its that it has precanted a new -
argumant, with attending evidence )
showing how the other parties’ shares of

s thaBasicFlmdmustb@ad)usted

to reflect their tme Bortz

*.NAB concurs with PBS’s logxc, and
balieves that they; too, are entitled to an
" upward adjustment. NAB Reply at 24,
+.JSC statea that-if PBS’s Bortz share goas

., up, ita share must increase os well. JSC
Porol thon analyzed PBS's.  Roply at 51-52, Davetional Claimants

do not address PBS’s argument. The

argument, giving that credit as woll. Id.  Canadian Claimants and Program

Finally, and this is significant fo PBS’s

"claim of arbitrary action, is the Panel’s -

- handling of PBS'; proposad ad)ustment

" to account for its zero award i in the

3.75% Fund.

PBS'’s posxtion is the following: The
Boriz survey numbers, even after the
zoro value methodology and analogous

- ‘Suppliers object to PBS's position,
submitting that it is nothing more than
a rehash of the argument mada to the
Tribunal in 1989. Canadian Claimants

. Reply at 13-14; Program Suppliers

Reply at 11-12. Program Suppliers
argue that PBS's asserted difference
between adjusting only its share of the
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Basic Fund in the 1989 proceeding, and
adjusting all parties share in the current
proceeding, is “a distinction without
substance.” Program Suppliers Reply at
15. They note that no matter the o
adjustment, the Panel did not accept
PBS’s Bortz share as determinative of its
award, nor did it announce an'intention
to do so. Because it did not accept Bortz

as determinative, PBS’s post-Panel - - {
© . i they waiited a unified award for the -

adjit_}lstment is not proper. Id. - .
e Panel did not act arbitrarily in
rejecting PBS's Bortz adjustment for the
same reacons articulated by the Tribunal
in 1989. Whether an adjustment in the
;:Bagic Fund award is mads for only ‘oné:
party (PBS), or all parties; thé approach
uced in the Bortz survey itsalf remain
unchanged. As in the 1989 progeeding, —
Bortz did not ask cable operators to base-
their program share allocation according
to the royalties they actually paid. Thus,

in awarding PBS programming a
specific share, a cable operator did not
take into account that its stated share _
only applied to the Basic Fund and not
the 3.75% Fund, since PBS does not

receive a 3.75% share, The Bortz survey -

numbers therefore do not necessarily
require the adjustment demanded by
PBS. Thus, the Panel was reasonable in- -
adopting the Tribunal’s 1989 rationale
because PBS’s argument, and the design
parameters of the Bortz survey, were
fundamentally the same. i

Furthermore, as Program Suppliers
correctly note, the Panel did not state
that it was using PBS's Bortz numbears
as the sole means of determining its -
award. In fact, the Panel awarded PBS -
a share that is less than the unadjusted
Bortz survey numbars. Had the Panel -, ",
stated that it was attempting to award -
PBS its Bortz share, then PBS’'s
argument might have some validity..
However, since the Panel did not, it did
not act arbitrarily in denying PBS’s
requested adjustment.

I. The Unified Award .

One issue that troubled the Register in
her review of the Panel’s Report was its
decision to make the same award to )
each party for all three years, Report at
26, even though some of the parties had
requested different awards for different

.y

...the reasong

-

-

years and had presented different
evidence for each year to support those
‘requests. See, e.g., Direct Case of JSC
- (requesting Basic Fund awards of 31%
.for 1920, 33% for 1991 and 35% for .
1982). .: St g
The Register certified a question to
the Panel regarding its decision to make
a unified award. The Register asked
.whéther the parties had stipulated that ~

period, and if co, where was that in the -
record. The Register then asked if the
parties did not co stipulate, what were
f supporting the Panel’s -,
écision: Cartified questions 2~A,:2-B
Caid 2-C, TV sEa eyt EE e
" -In responga. the Panel statéd: -
Thir parties advicod the Panol d the
s s
could either make threo coparate swardsor  ~
one combined award. The Panel chose the
_latter. Tho Pansi cannot point specifically to

pecd

- o page in the record-that gays that. It is not

v

cortain that when that statoment was mads
- the court reporter recorded that statement.
-However, the Pansl’s understanding is ~ ~
_supported by the foct that nono of the:

claimants objocted to the singlo award. -
. Responcaats. R
- Surprisingly, none of the parties ..
commented upon the Panel’sanswer in
cither thair supplemental petitions or-

-~

K

., =

establishés that the Copyright Office
shall collect cable compulsory license

- foos cemiannually, but that the' - ....v

* distribution of thoce feeschallba - .
-annual. Each July, claimants file thair
““tlaimsg to the provious year’s royalties.
- Distributions then pccur annually. - == ..
‘Where there are no'controversies, the - -
entire year’s fund is distributed. Where -
thére are controversies, the Librarian of -
Congress convanes a CARP to resolve .
those tes. e et e T
. The statute clescribes the distribution

.

~ of royalties in erms of an annual

process. The statute is silent as to
whether more han one year's fund may
be combined into a single distribution
process. Both the Library and all of the
parties in this roceeding believe that a
consolidation of proceedingsis
permissible and proper, and that was

- royalties for each year. However, that

done in this proceeding by
consolidating the 1990, 1991.and 1992
cable royalty funds into a single
proceeding. 60 FR 14971 (March 21,

- 1995). The statute is also silent as to

whether, in a consolidated proceeding,
a unified award may be made. At the
beginning of this proceeding, it is

- apparent that the parties assumed that

the'Panel would be making separate
awards to each of the claimants for each
of the three years, since they presented

geparate evidence for each year and

requested different percentages of

dssumption appérently chariged A

*- comewhat during the course of the
. proceedings, and only some of the

parties continued to present evidence
for coparate awards in their proposed
findings. See Proposed Findings of JSC.
Further, in its response to the certified

_questions, the Panel stated that a

representation was made during the
course of the ings that a unified

. award could be made. None of the

parties have challenged the accuracy of

- ‘the Panel’s statement in their
‘supplémental petitions.

.Itistellingthatnoneoftﬁeparﬁes E
have challenged the Panel’s unified .
award, even when expressly presented

. Hes, " - v . SRELn AT el 2
“Section 111 of the Copyright Act . the opportunity to do so on two

éccasions through the original and
supplemental petitions to modify. The

. cable royalties involved in this

' proceeding are, of course, their money,
and apparently none of them have a

- problem with the unified award.

Because the statute is silent, it cannot be
said that the Panel acted contrary to the -

- provisions of the Copyright Act. -
‘Likewise, it cannot be said that the

Panel acted arbitrarily when all of the

- parties in this proceeding have

supported, if not in fact requested, the
making of 2 unified award.

" Conclusion

For the above stated reasons, the
Register recommends that the following
should be the percentages for
distribution of the 1990~1992 cable

. compulsory license royalties:

- - Bagic 3.75% Syndax

1920: . .

Program Suppliers 52.6336250 56.0125439 95.5000000

JsC T .28.2355000 31.1605620

NAB bl 7.1820500 | . 7.1688409

Music Claimants .- 4.5000000 . 4,5000000 4.5000000,

PBS - 5.5049750 .

Devotional Claimants 1.1938500 0.9080532

Canadian Claimants 0.7500000 0.2500000
1991-1992: , .

Program Suppiiers - 52,5250000 56.0131375 95.5000000

= 28.1725000 i- 31.2299325

JscC
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. Basic 3.75% Syndex
NAB . . 7.1625000 7.1625000 .
Misic Ciaimants > 4.5000000 4.5000000 45000000
PBS : 5.4912500
" Dovotional Claimanis - 1.1937500 0.8072500
Canedian Claimants 0.2550000 0.1871800
1. Order of the Librarian of Congress fully endorses and adopts her deducting National Public Radio’s

Having duly considered the
recommendation of the Register of
Copyrights regarding the report of the
Copyright Arbitration Royalty Panel in
the distribution of the 1980-1992 cable
royalty funds, the Librarian of Congress

recommendation to accept the Panel’s
decision in part and reject it in part. For
the reasons stated in the Register’s
recommendation, the Librarian is
exercising his authority under 17 U.S.C.
802(f) and is issuing an order setting the
distribution of cabla royalty fees. After

0.18% share per its agreement with the
other parties to this proceeding, IT IS
ORDERED that the 1990-1992 cable
compulsory license royalties shall be
distributed according to the following
percentages:

Basic 3.75% Syndax
19¢0: ]
Program Suppliors 528336250 56.0125439 + 95.5000000
JsC 28.2355000 31.1605620
NAB 7.1820500 7.1688409
Music Claimanis - 45000000 4.5000000 4.5000000
PBS 5.5049750
Dovotiona! Claimanis 1.1238500 0.2080532
Canzgian Claimanis 7500000 0.2500000
1991-1992: o
Program Supplicrs " 52.5250000 58.0131375 $5.500000C
JsC L-281725000 | © | 312299325 S
NAB R T e A - -7.1625000 e
Efg%&: Claimanis 4.5000000 " 4.500000C
Canxdian Claimenis 0.1871800
As provided in 17 U.S.C. 802(g), the-  regulations prescribed by the Office of Washington, D.C. 20576, (202) 482-
period for appaaling this Order to the Personne] Management, ons or more 7213.
United States Court of Appeals forthe  Performancs Review Boards (PRB) to Sandra H. Shapiro,
District of Columbia Circuit is 30 days  review, evaiuate and make a final Goneral Counsel.
from the effective date of this Order. -recommendation on performence gral Lounse:
Dated: October 22, 1923, appraimlﬂ BBBingdtO individual {FR Doc. 96—-27601 Filed 10-25-06; 8!4-5 am]
So Recommended. members of the agency’s Senior - TG CODE 7sR2-02-4 ’
Maryboth Peters, Exccutive-Sirvice. The PRB established
; ; for the Nati :nal Capital Planning
Register of Copyrights. ission aleo .
So Accepted and Ordered.  Commission alco makeo egancyhead  NATIONAL SCIENCE FOUNDATION
James H. Billington, regarding SIS Performance awards
The Librarian of Congress. ranks and bonuses and recertification. Advisory Panal for Cell Biology; Notice

{FR Doc. 26-27573 Filed 10-25-28; 8:45 am]
DILLEXG CODT 1410-39-7

MATIONAL CAPTTAL PLANNING
COMIVISSION

Scalor Exccutivo Scrvies; Porformanco

Rovicyy Boord; Mcmboro

AGEKCY: National Capital Planning
Commission.

ACTION: Notice of Members of Senior
Executive Service Performance Review
Board.

SUMMARY: Section 4314(c) of Title 5,
U.S.C. (as amended by the Civil Service
Reform Act of 1978) requires each
agency to establish, in accordance with

Scction 4314(c)(4) requires that notice of

appointmert of Performance Review
Board members be published in the
Pcdoral Regdstor. )

The follo #ing parsons have bsen
appointed t> sarve as membars/
alternates of the Performance Roview
Board for tt.o Nitional Capital Planning
Commissio:1: Reginald W. Griffith,
Eugene Kiniow, Gary F. Davis, Patricia
G. Norry, Patricia Cornwell-Johnson,
and Hilda F:odriguez, from October 28,
1998 to October 28, 1998.

DATE: Octolier 28, 1998.

FOR FURTHE R INFORMATION CONTACT:
Connie M. ‘larshaw, Executive Officer,
National Ce pital Planning Commission,
801 Pennsylvania Ave, N.W., Suite 301,

of Meoting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92~
4863, as amended), the National Science
Foundation announces the following
mesting.

Name: Advisory Panel for Cell Biology
{1136)—(Panecl B}

Dats and Time: Novernber 13-15, 1923,
8:30 a.m. to 6:00 p.m.

Place: Room 340, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type of Meeting: Closed.

Contact Person: Dr. Eve Barak or Dr. Eliot
Horman, Program Directors for the Cell
Biology Program, National Science
Foundation, Room 655 South, Arlington, VA
22230. Telephone: 703/306~1442.



